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MARRIAGE AND THE DOMICIL * 


AESAR had his Brutus, Charles the First his Cromwell, and 
with us the steps of marriage are dogged insistently by the 
law of the domicils of the parties to it. 

Here we seem to hear the voice of a friend saying, “ There is 
no such thing as domicil; it is a mere conception. There is no 
such thing as marriage; it is an abstraction. There is no such 
thing as the gentlemen first mentioned; they are dead and turned 
to weather-strips.* There is no such thing as your statement; 
it is a metaphysical dogma. There is nothing at all but behavior- 
patterns.” To our dogmatic friends who amuse themselves and 
others with this sterile metaphysical gymnastic we can only de- 
mur. We had thought that law is the way judges decide cases. 
We are told that when they decide cases they react to the facts, 
and law is their behavior-pattern. Granted: all judges decide 
cases according to their visceral reactions; but this does not solve 
the problems of life. 

It is the task of the philosépher to tell us these captivating 
things about reactions and behavior-patterns; but when the phi- 
losopher has done his bit, it is the task of the lawyer to describe 
what the visceral reactions of most judges are when confronted 
with the transactions we are to discuss. We shall see that a few 
of them instinctively salute their flag, so to speak — enforce the 
ideas of their own states at all costs. We shall see also that most 





* The substance of this article will appear in a treatisc on Conflict of Laws 
now in preparation by Professor Beale. 
1 “Tmperious Caesar, dead and turned to clay, 
Might stop a hole to keep the wind away.” 
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judges react as if the mere abstract concepts that we call Law 
existed objectively, just as most men react as if Caesar and Crom- 
well were alive and are dead. And so, without further tribute to 
the ponderous exactitude of the behaviorists, let us get on. 


Status — that is, a settled legal condition or relation of persons 
—§is a real institution of our law, and in spite of its incorporeal 
and conceptual character is an item in the development of the law 
and in its application by the courts. It is a creature of the law, and 
in that sense unreal and artificial; but it rests upon a factual 
basis of character or relation. Like title, to which it has a close 
resemblance, it is created of necessity to enable us to deal with 
and attach rights to certain facts of social importance. It is not 
a pure abstraction, nor is it real in a physical sense; but it is an 
existent legal quality of a factual situation. 

Of all forms of status the best developed legally are those which 
we call the domestic relations, and among them, chiefly, marriage. 
As a permanent legalized relation between a man and a woman it 
is a creature of the law, and therefore the Conflict of Laws must 
determine which of all possible laws creates it. In resolving this 
question one must first have in mind the incorporeal nature of 
status. It is not capable of a situation in space, in spite of what 
certain courts may have said in their over-materialistic treat- 
ment; ? and the power of a particular state to create the status 
can therefore not be rested upon any territorial jurisdiction or 
power. One must look for some reason other than that of terri- 
torial location for granting the power to one state rather than to 
another. 

Under these circumstances we must examine more closely the 
nature of the relation. Its creation has two immediate effects. 
First, it removes the wife from her former home and places her 





2 “ Now, if the matrimonial relation of one party is the res in one state, is not 
the matrimonial relation of the other party a res in another state... It [a judg- 
ment of another state] could operate only on the rem upon which the process of 
those courts could lay hold. And why is not the matrimonial relation of a citizen 
of New York, as it exists in that state, if it is a res, as much exempt from the effect 
of such a judgment as lands in that state, and the trust under which they may be 
held? Is not any other relation of mankind as much a res for the touch and ad- 
judication of courts as that of husband and wife?” Folger, J., in People v. Baker, 
76 N. Y. 78, 85 (1879); cf. Note (1926) 39 Harv. L. REv. 485. 






























in the husband’s as a member of the family group; and second, 
it establishes in the husband’s home a new domestic life with all 
the relations, social and legal, that flow from the establishment 
of the home. The domicil of the wife, if it is different from that 
of the husband, is interested in the creation of this relation, for 
if it is created the state loses a domiciliary. The domicil of the 
husband is even more intimately concerned, for it has the respon- 
sibility and the advantage of the establishment of a new family 
life within its borders.* No other state in the ordinary course 
of events can be so intimately interested in the establishment or 
non-establishment of the status as the state of domicil of these 
two parties,* and according to common-law reasoning and au- 
thority these two states are therefore regarded as having the 
jurisdiction to establish the marriage relation.° 

Since the domicil of a party to the marriage has jurisdiction 
to establish the relation, it may create or refuse to create the 
status of marriage, and the most important inquiry in the case of 
a disputed marriage is, therefore, What is the law of the domicil 





3 It may seem that the state of domicil of the husband is on this presentation 
much more interested in the establishment of the status than that of the wife, and 
this has been said in the well-considered case of State v. Kennedy, 76 N. C. 251 
(1877). But it seems on the whole that while there is, perhaps, a difference in 
degree in the interest of these two states, there is no difference in kind. The interest 
of the state of the domicil of the wife is sufficient to give it a power over the status, 
and, as will be seen, either state may create the status, though without the concur- 
rence of the other. Pp. 523-25, infra. For a similar question arising under the civil 
law of Europe, see Beale, The Law of Capacity in International Marriages (1902) 
15 Harv. L. Rev. 382. 

4 Marriage “is an institution in which the state is vitally concerned, being the 
foundation of the family and society; and all rights of domiciled citizens of a state 
and their qualifications to enter the contractual relation depend upon and are con- 
trolled by the policy of the state as announced by the Legislature.” Kennamer, J., 
in Atkeson v. Sovereign Camp, 90 Okla. 154, 157, 216 Pac. 467, 469 (1923). See 
also Kinney v. Commonwealth, 30 Gratt. 858, 869 (Va. 1878); Ross v. Bryant, 90 
Okla. 300, 302, 217 Pac. 364, 366 (1923); (1928) 26 Micu. L. REv. 327. 

5 “ There can be no doubt as to the power of every country to make laws regu- 
lating the marriage of its own subjects; to declare who may marry, how they may 
marry, and what shall be the legal consequences of their marrying.” Christian, J., 
in Kinney v. Commonwealth, 30 Gratt. 858, 862 (Va. 1878). “It is a general prin- 
ciple, that the status or condition of a person, the relation in which he stands to 
another person . . . is fixed by the law of the domicil.” Gray, C. J., in Ross v. 
Ross, 129 Mass. 243, 246 (1880). “ The status of citizens of a State in respect to 
the marriage relation is fixed and determined by the law of that State.” Cart- 
wright, J., in Stevens v. Stevens, 304 Ill. 297, 300, 136 N. E. 785, 786 (1922). See 
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of the parties on this point? * It is to be carefully considered, 
nevertheless, that the state of domicil does not give its attention 
to a particular case and by a sovereign act create the marriage 
relation between a particular man and woman. It acts, on the 
other hand, by providing law to determine in all future cases the 
existence or the non-existence of an alleged marital status. 

The law of every common-law state, and indeed of every Eu- 
ropean and American state, deals with marriage as a voluntary 
union of a man and a woman.’ This involves two steps: first, 
a valid agreement of the man and woman to live together as man 
and wife, which creates a relation between them; and second, the 
legalizing of this relation by act of law which thus changes it into 
a status. There can be no valid marriage, according to the law 
of the states, unless it is based upon such an agreement by the 
parties to live together as man and wife. Nor is such an agree- 
ment sufficient unless it involves that well-considered mutual 
consent which the proper law turns into a legal bond between 
them. The validity of this first step in creating the marriage 
status is to be determined by the law which creates the agreement, 
that is, the law of the place of agreement. This is expressed by 
the general rule that the marriage contract is governed by the law 
of the place of contracting.® 

But since in most cases a marriage is disputed because of some 
doubt as to the validity of the marriage contract itself, and conse- 








also Marshall v. Marshall, 2 Hun 238, 246 (N. Y. 1874); Heflinger v. Heflinger, 
136 Va. 289, 308, 118 S. E. 316, 322 (1923) ; Pierce v. Pierce, 58 Wash. 622, 625, 109 
Pac. 45, 46 (1910). 

6 But this problem — the power of the domicil to create or refuse to create the 
status — must be carefully distinguished from that presented by the refusal of a 
third state to recognize or give full effect to a marital status already created, be- 
cause of some strong local policy. Cf. United States ex rel. Devine v. Rodgers, 109 
Fed. 886 (E. D. Pa. 1901) ; Palmer v. Palmer, 265 Mass. 242, 163 N. E. 879 (1928), 
(1929) 42 Harv. L. Rev. 7o1, (1929) 27 Micu. L. Rev. 809, (1929) 9 B. U. L. Rev. 
215; Hyde v. Hyde, 1 P. & D. 130 (1866). Even the domicil itself, though willing 
to predicate a status on a valid foreign contract, may refuse effect to some of the 
incidents of the marriage. Thus the court may consider the marriage valid where 
the legitimacy of the children is in issue, without conceding incidenés of the union 
to the parents. See West Cambridge v. Lexington, 1 Pick. 506, 511 (Mass. 1823). 

7 Cf. In re Lum Lin Ying, 59 Fed. 682 (D. Ore. 1894). 

8 “ Throughout the civilized world, the consensus animorum, the willing mind, 
is required as an essential attribute of this contract.” Gilchrist, J., in True v. 
Ranney, 21 N. H. 52, 56 (1850). “ The law of marriage as a status depends upon 
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quently the function of the domicil in predicating the status upon 
the contract has not usually been considered, we find the rule as 
stated by Story and Bishop, and in the cases generally, to be that 
the validity of a marriage is governed by the law of the place of 
celebration.® 

Constant repetition of this rule.in the cases has led lawyers 
and judges to accept it as a fundamental statement of the law of 
marriage, without a realization of the part which the domicil al- 
ways plays in the creation of the marriage status.*° It is con- 
stantly said that marriage is merely a contract and that this rule 
is simply another application of the principle governing contracts. 
Since the cases in which the law of the domicil has acted to pre- 
vent the creation of a marriage status are so recent and com- 
paratively few, they have been treated as more or less improper 
exceptions to a general rule. What has been said must make it 
clear, however, that the creation of the status depends upon more 
than the creation of a valid contractual relation." In the case 








that of the domicile of the parties. ... But it is the general law that, as to the 
marriage ceremony, the law of the state where the celebration of it took place is the 
law which governs.” Lowell, J., in Ex parte Suzanna, 295 Fed. 713, 715 (D. Mass. 
1924). Consequently, if the place of celebration forbids the marriage, there can be 
no valid contract. McDeed v. McDeed, 67 Ill. 545 (1873); DeFur v. DeFur, 156 
Tenn. 634, 4 S. W.(2d) 341 (1927) ; Lariviere v. Lariviere, 147 Atl. 700 (Vt. 1929), 
(1930) 30 Cor. L. REv. 256, (1930) 78 U. or Pa. L. Rev. 671; Kitzman v. Werner, 
167 Wis. 308, 166 N. W. 789 (1918). 

9“ | . between persons, sui juris, marriage is to be decided by the law of the 
place where it is celebrated.” Story, Conriict or Laws (1st ed. 1834) 103. 
“ Marriage is, as to its constitution, governed by the Jex loci contractus.” BusHop, 
MarrliaGE, DivorcE AND SEPARATION (1891) § 839. It is not essential here to collect 
the numerous cases on this point. Among the leading cases may be mentioned 
Great Northern Ry. v. Johnson, 254 Fed. 683 (C. C. A. 8th, 1918); Royal v. 
Cudahy Packing Co., 195 Iowa 759, 190 N. W. 427 (1922); Fensterwald v. Burk, 
129 Md. 131, 98 Atl. 358 (1916) ; Commonwealth v. Lane, 113 Mass. 458 (1873) ; 
Dalrymple v. Dalrymple, 2 Hagg. Con. 54 (1811). The only intimation of the 
power of the domicil is found in the well-recognized exceptions which follow the 
statement of the rule. See note 15, infra. 

10 For example, Bishop declares, “. . . the current of American authority, not 
all, does not require a domicil for any purpose.” BisHop, MARRIAGE, Divorce AND 
SEPARATION § 881. 

11 “ Marriage has been well said to be something more than a contract, either 
religious or civil—to be an institution. It creates mutual rights and obligations, 
as all contracts do, but beyond that it confers a status. The position or status of 
‘husband’ and ‘ wife’ is a recognized one throughout Christendom: the laws of 
all Christian nations throw about that status a variety of legal incidents during the 
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of every marriage there is then a very important potential in- 
quiry: granted the contract, does the law of the domicil predicate 
a status upon it? It will, to be sure, in most cases predicate the 
status upon a valid contract; but it will not necessarily do so, and 
it therefore remains to be considered whether or not in any par- 
ticular case the domicil has created this status. 

In determining the question the state is obliged to strike a 
balance between two interests which may conflict.’* The first is 
the general desire of the state to create marriages, and particu- 
larly to give validity to a transaction intended as a marriage, 
especially if it has been followed by cohabitation as man and wife. 
This is a strong desire of the state, for, after all, the modern state 
relies upon the institution of the family and family life for the 
necessary recruiting and continuance of its population. Apart 
from immigration the population must be recruited either from 
youth reared in the family and countenanced by the law as legally 
born and bred, or from illegitimate children not conforming to 
the type desired by the law for the development of the new gen- 
eration. That an organization other than the family might be 
provided is, of course, perfectly clear, and experiments have been 





lives of the parties, and induce definite rights upon their offspring.” Hyde v. Hyde, 
L. R. 1 P. & D. 130, 133 (1866). 

“ Marriage is something more than a mere contract, though founded upon an 
agreement by the parties. When once formed, a relation is created between the 
parties which they cannot change, and the rights and obligations of each depend 
not on their agreement, but on the law, statutory or common. It is an institution 
of society, regulated and controlled by public authority.” Speer, J., in State v. 
Tutty, 41 Fed. 753, 758 (S. D. Ga. 1890). “ Marriage is something more than a 
mere contract. It is a status or institution of society founded upon the consent of 
the parties, and the subject of regulation by law.” O’Brien, J., in Livingston v. 
Livingston, 173 N. Y. 377, 389, 66 N. E. 123, 127 (1903). “It cannot be dissolved 
by the parties when consummated, nor released with or without consideration. The 
relation is always regulated by government. It is more than a contract. It re- 
quires certain acts of the parties to constitute marriage, independent of and beyond 
the contract. It partakes more of the character of an institution regulated and 
controlled by public authority, upon principles of public policy, for the benefit of 
the community.” Church, C. J., in Wade v. Kalbfleisch, 58 N. Y. 282, 284 (1874). 
“., . it is something more than a civil contract. It is a civil status in which the 
state is vitally interested.” Brandson, J., in Ross v. Bryant, 90 Okla. 300, 302, 217 
Pac. 364, 366 (1923). See also Mitchell v. Mitchell, 63 Misc. 580, 583, 117 N. Y. 
Supp. 671, 673 (1909). 

12 See Medway v. Needham, 16 Mass. 157, 161 (1819); Pierce v. Pierce, 58 
Wash. 622, 624, 109 Pac. 45, 46 (1910). 
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made along that line, but it is equally clear that the modern 
nations of Europe and America have settled upon the production 
and education of the new generation through the institution of 
the family. That being so, and unless and until a change may be 
made in the social organization, the great interest of the state 
must be in the legalizing of the marital relation and the creation 
thereby of a typical family unit. So pronounced is this feeling 
that a very strong interest opposing it is required to overpower 
the desire of the domicil to validate a marriage.** 


I 


In the light of this general desire to promote marriage, one 
must proceed to examine the various objections to particular 
marriages that may be interposed on behalf of some contradicting 
legal policy of the domicil, which is sufficiently strong for the 
domicil or domicils of the parties to refuse to predicate the status 
on a valid contract of marriage.** 











13 “The well being of society, as it concerns the relation of the sexes, the legiti- 
macy of offspring, and the disposition of property, alike demand that one state or 
nation shall recognize the validity of marriage had in other states or nations, ac- 
cording to the laws of the latter, unless some positive statute or pronounced pub- 
lic policy of the particular state demands otherwise.” Folkes, J., in Pennegar v. 
State, 87 Tenn. 244, 247, 10 S. W. 305, 306 (1889). Other examples of the desire 
to promote marriages may be found. (1) The liberal doctrine of “ common-law ” 
marriages. Cf. Meister v. Moore, 96 U. S. 76 (1877); Travers v. Reinhardt, 25 
D.C. App. 567 (1905) ; Great Northern Ry. v. Johnson, 254 Fed. 683 (C. C. A. 8th, 
1918) (marriage contract by correspondence). (2) Judicial treatment of Indian 
tribal marriages. Wall v. Williamson, 8 Ala. 48 (1845) ; Kobogum v. Jackson Iron 
Co., 76 Mich. 498, 43 N. W. 602 (1889) ; Oklahoma Land Co. v. Thomas, 34 Okla. 
681, 127 Pac. 8 (1912). (3) Legislation according marital rights to the innocent 
party to a void marriage. £.g., Iowa Cope (1927) §§ 10489-91; Tex. Rev. Civ. 
Cope (Vernon, 1928) §2581. (4) Statutes expressly declaring that marriages 
valid where made will be valid at the domicil. Coto. Ann. Stat. (Mills, 1930) 
§ 4731; Kans. Rev. Stat. ANN. (1923) § 23-115; Ky. Stat. (Carroll, 1930) § 2101; 
Mont. Rev. Cope (Choate, 1921) § 5707; Nes. Comp. Stat. (1922) § 1505; S. Dax. 
Comp. Laws (1929) § 112; Uran Comp. Laws (1917) § 2969; WasH. Comp. Start. 
(Remington, 1922) § 8439 (eugenic statute applies only in state); Wyo. Comp. 
Stat. ANN. (1920) § 4971. 

14 “ That the law favors marriage and that a marriage valid where solemnized 
is generally held to be valid everywhere have become settled principles in our juris- 
prudence. Like all general principles, however, they have their exceptions where 
unusual circumstances would render their application inequitable or where they are 
contrary to a declared public policy or to good morals.” Vinje, J., in Hall v. Indus- 
trial Comm., 165 Wis. 364, 367, 162 N. W. 312, 313 (1917). 
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This domiciliary policy may be found in the common law or in 
a local statute.** If a marriage, valid where celebrated, is to be 
declared null because it offends the marriage law of the domicil 
of the parties, it must be either because of a policy strong enough, 
without the aid of a statute expressly so providing, to overcome 
the general interest in upholding the validity of the marriage, or 
else by virtue of an express statutory declaration that the mar- 
riage shall be invalid notwithstanding the validity of the contract. 
In the first class the marriage must be regarded as socially odious, 
either because of its circumstances or because a marriage between 
the particular parties is offensive. In this class, the cases of 
polygamy and incest are universally included.” 
















Polygamy 





A polygamous marriage, though valid where made, will be void 
if each party is domiciled in a common-law state. This rule is 
invoked in all cases where there has been a divorce incomplete 
according to the law of the domicil though sufficient according to 
the law of the place of marriage. Under these circumstances if 
the domicil finds the parties not to have been divorced, it will 
hold the second marriage void on the ground of polygamy, thereby 
refusing to predicate the necessary status.*’ 



















15 “The most prominent, if not the only known exceptions to the rule, are 
those respecting polygamy and incest; those positively prohibited by the public 
law of a country, from motives of policy; and those celebrated in foreign coun- 
tries by subjects entitling themselves under special circumstances to the benefit of 
the laws of their own country.” Story, Conrrict or Laws 104. BisHop, Mar- 
RIAGE, Divorce AND SEPARATION considers the following exceptions: marriages 
odious by the common consent of nations, § 857; marriages odious locally, § 863; 
marriages forbidden by a statute of the particular state, § 866; marriages in “ eva- 
sion ” of the laws of the parties’ domicil, § 880; legislative extensions of the mar- 
riage laws over citizens abroad, § 883. 

16 The problem of the recognition of such marriages which were admittedly 
valid at the domicil is beyond the scope of this discussion. Cf. Royal v. Cudahy 
Packing Co., 195 Iowa 759, 190 N. W. 427 (1922), discussed in (1923) 23 Cor. L. 
Rev. 489, (1923) 3 Iowa L. BULL. 245. " 

17 Shaw v. Gould, L. R. 3 H. L. 55 (1868); Earle v. Earle, 141 App. Div. 
611, 126 N. Y. Supp. 317 (1910). 
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Incest 


In the case of incest Story says, ‘“‘ When we speak of incestuous 
marriages, care must be taken to confine the doctrine to such 
cases, as by the general consent of Christendom are deemed in- 
cestuous.”** At the time Story wrote he felt that it was im- 
possible to determine just what relationship this common consent 
of Christendom declared incestuous. He thought that it extended 
to uncle and niece. He was sure that it extended to ascendants 
and descendants. In later editions the case of brother and sister 
was added to that of ascendants and descendants as certainly 
incestuous in the sense of the rule. The relation of uncle and 
niece has remained somewhat doubtful. In this country it has 
been held that the union of uncle and niece is not one of the 
relationships which is regarded by the general opinion of Chris- 
tendom as so offensive that the courts of the domicil will refuse 
to create the status though the contract was made at a place where 
the marriage was valid.*® The marriage, the court said in Fenster- 
wald v. Burk,” “is not incestuous ‘ according to the generally 
’” The court cites Bishop: 


accepted opinion of Christendom. 


“‘ An incestuous marriage within the meaning of our exception is gener- 
ally stated to be not every one forbidden on account of consanguinity 
or affinity by the legislative enactments of the country in which its 
validity is drawn in question; for a State may prohibit from motives 
of policy or from religious considerations, matrimonial connections be- 
tween persons related in blood or affinity, not incestuous by natural 
law.” 7 





18 Story, Conriict oF Laws 104. 

19 Fensterwald v. Burk, 129 Md. 131, 98 Atl. 358 (1916). But cf. Harrison v. 
State, 22 Md. 468 (1863). Cases involving the recognition of such marriages like- 
wise indicate the policy of a state with reference to these unions. Recognition 
granted: Sutton v. Warren, 10 Metc. 451 (Mass. 1845). Recognition refused: 
United States ex rel. Devine v. Rodgers, 109 Fed. 886 (E. D. Pa. 1901) ; State v. 
Brown, 47 Ohio St. 102, 23 N. E. 747 (1890); cf. Campbell v. Crampton, 2 Fed. 
417 (C. C. N. D. N. Y. 1880) (breach of contract to marry). 

20 129 Md. 131, 98 Atl. 358 (1916). In Maryland, the marriage is forbidden by 
statute. In some states, such marriages are entirely lawful. On the other hand, 
some states expressly forbid such unions by their domiciliaries, wherever contracted. 
Me. Gen. Laws (1930) c. 72, §9; Miss. Cope (1930) § 2360; Va. CopE (1930) 


$ 4540. 
21 MARRIAGE, DIvoRCE AND SEPARATION § 861. 
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An English court, however, has held that English law does not 
create the status in a case where an English aunt and nephew 
were married outside England in a place where the marriage was 
valid.” 

The case of first cousins clearly does not come within Story’s 
category of marriages void by the common consent of Christen- 
dom; for in England and the greater part of this country a union 
between first cousins is not incestuous. It would seem, therefore, 
that since such a union is not incestuous by the common consent 
of Christendom, a marriage valid where made would be valid in 
all respects though by the law of the domicil first cousins are 
forbidden to marry.” In the case of Schofield v. Schofield** the 


court said: 


“This statute does not expressly declare that the marriage of first 
cousins is immoral, or contrary to the Divine law. If it did so, ex- 
pressly or by necessary implication, we might be constrained to hold 
. . . that a person domiciled in Pennsylvania who went into another 
state or country, there married a first cousin, . . . and returned to 
Pennsylvania to reside with his wife, was not married but simply living 
in concubinage. 


2? 25 


Even in states where first cousins are not permitted to marry, 
the relationship is not attended with the same social odium as in 
the cases of closer kinship; nor is the relationship deemed detri- 
mental to society in any except, perhaps, a eugenic sense.** The 





22 DeWilton v. Montefiore, [1900] 2 Ch. 461. 

23 In re Miller’s Estate, 239 Mich. 455, 214 N. W. 428 (1927), (1927) 12 MINN. 
L. Rev. 70; Leefield v. Leefield, 85 Ore. 287, 166 Pac. 933 (1917); Schofield v. 
Schofield, 51 Pa. Super. 564 (1912). Contra: Sottomayer v. DeBarros, 3 P. D. 1 
(1877); Johnson v. Johnson, 57 Wash. 89, 106 Pac. 500 (1910). Third states have 
extended recognition to such marriages where the domicil declares them valid. 
Garcia v. Garcia, 25 S. D. 645, 127 N. W. 586 (1910). And where the domicil of 
one party has created the status, the marriage will be recognized at the other domi- 
cil. People v. Siems, 198 Ill. App. 342 (1916) ; Sottomayer v. DeBarros, 5 P. D. 94 
(1879) ; see infra p. 524. Of course, the result may be changed by an evasion act 
at the domicil of the parties. Weinberg v. Weinberg, 242 Ill. App. 414 (1926); 
Meisenhelder v. Chicago & N. W. Ry., 170 Minn. 317, 213 N. W. 32 (1927), (1928) 
26 Micu. L. Rev. 327 (case decided in third state) ; and see infra p. 521. 

24 Schofield v. Schofield, 51 Pa. Super. 564 (1912). 

25 Td. at 576. 

26 “Tf argument in support of such a policy is needed, the fact that the only 
offspring of this marriage is deaf and dumb supplies it.” Rudkin, C. J., in Johnson 
v. Johnson, 57 Wash. 89, 91, 106 Pac. 500, sor (1910). 
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law against the marriage of first cousins where such law exists 
appears to be based on a feeling that it is eugenically unwise 
inbreeding rather than on a sense of its being wicked or odious. 

Relationship by affinity is discussed in the leading decision on 
the subject of incest, Brook v. Brook.” In that case Brook and 
the sister of his deceased wife, both domiciled in England, went 
to Denmark, where they went through the ceremony of marriage. 
The Danish law permitted the marriage. The English statute 
had expressly declared that marriages between those related by 
affinity were forbidden by the law of God in exactly the same 
order as relationships by consanguinity, and by that law, there- 
fore, Brook’s second wife was regarded as his sister.”® 

The longest opinion in the case, that of the Lord Chancellor, 
Lord Campbell, made a distinction between the forms of entering 
into the contract and what he called the essentials of the contract. 
With reference to these essentials he said, “If contrary to the 
law of the country of domicil and declared void by that law, the 
marriage is to be regarded as void though not contrary to the law 
of the country in which it was celebrated.” *® As authority for 
this distinction he quoted Huber and Story. He said, 








“ It is quite obvious that no civilized state can allow its domiciled sub- 
ject or citizens, by making a temporary visit to a foreign country to 
enter into a contract, to be performed in the place of domicil if the con- 
tract is forbidden by the law of the place of domicil as contrary to reli- 
gion, or morality, or to any of its fundamental institutions.” *° 














The last clause of this citation is as important as any other part 
of it. This combination of factors Lord Campbell repeated again 
and again.** The other shorter opinions emphasized the fact that 









27 9 H. L. Cas. 193 (1861). 
28 In those jurisdictions in the United States where those related by affinity 
have been forbidden to marry, a different construction is usually placed on the 
statute. Cf. Tyler v. Andrews, 40 App. D. C. 100 (1913) (step-daughter) ; Steven- 
son v. Gray, 17 B. Mon. 193 (Ky. 1856) (nephew by affinity). And even in Eng- 
land, the local policy is not deemed so serious as to demand refusal of recognition 
to such a marriage valid at the domicil. In re Green, 25 T. L. R. 222 (1909) (de- 
ceased wife’s sister). 

29 Brook v. Brook, 9 H. L. Cas. 193, 208 (1861). 

80 Td. at 212. 
31 It is often said that Lord Campbell laid down the rule that capacity to enter 
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the act of parliament had made this marriage the same for its 
purposes as a marriage between brother and sister. 

In a number of decisions both in England and in the United 
States the word “ essentials ” as used in Lord Campbell’s opinion 
is quoted as if it could solve the problem raised in these cases. 
As Lord Campbell uses it, it indicates the requirements which are 
neither of form nor of capacity, that is, the fact of consent by the 
actual will of the parties and the factors which would make for 
illegality in the transaction itself. The idea expressed, however, 
can not be used as a solvent of difficulties, for it is too general 
and inclusive to be an adequate statement of the rule. It is, no 
doubt, true that if there were no actual voluntary will of the par- 
ties the marriage would be deemed void at the domicil. It is also 
true that in some cases a marriage illegal by the law of the domicil 
would be deemed void, but it is not true in all such cases, as will 
be seen. It can not be of value unless it is taken to be a word of 
art indicating the instances in which the domicil would refuse 
to create a marriage in spite of a valid contract, and if so used it 
expresses a conclusion and not a method of thought and reasoning. 


Miscegenation 


The marriage between white and black persons in the southern 
states, if forbidden by their domicil, has always been declared 
void, as subversive of the social order and so strongly against 
the public policy of the state that it can not be permitted. If 
parties domiciled in a southern state leave the state and go to 
another which permits such a union, and are there married, the 
marriage is nevertheless void by reason of this overwhelming 
policy of the domicil.** If, on the other hand, parties to such a 





into a contract of marriage is governed by the law of the domicil. On the con- 
trary, however, he expressly distinguished the Irish case, Steele v. Braddell, Milw. 
Con. 1 (1838), on the ground that in that case, it being merely a question of capac- 
ity, the foreign marriage was valid, but, he added, “If the union between these 
parties had been prohibited by the law of Ireland as ‘ contrary to the word of God,’ 
undoubtedly the marriage would have been dissolved.” 9 H. L. Cas. at 217. 

82 State v. Tutty, 41 Fed. 753 (C. C. S. D. Ga. 1890); Dupre v. Boulard, 10 
La. Ann. 411 (1855); State v. Kennedy, 76 N. C. 251 (1877); Kinney v. Com- 
monwealth, 30 Gratt. 858 (Va. 1878) ; Greenhow v. James, 80 Va. 636 (1885). And 
this policy has been extended to cases involving the recognition of a marriage valid 
at the domicil. State v. Bell, 7 Baxt. 9 (Tenn. 1872) (criminal prosecution). But 
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marriage are domiciled in a northern state the marriage will be 
held good in spite of a prohibition at the domicil.** The difference 
lies in the differing effect on the public mind in the two sections 
of the country. In the south miscegenation is socially odious; 
in the north it is merely unwise.* 


Marriage with Paramour 


In several states the law forbids the guilty party to a divorce 
for adultery to marry his accomplice. This provision is pecu- 
liarly in protection of the first marriage. There is so vital a moral 
and social policy of the state involved that the usual desire to 
protect the second marriage can not overcome it. The state of 
domicil of the parties will refuse to predicate the status on a 
marriage contract valid where made, and the marriage is there- 
fore void.*° 





cf. Pearson v. Pearson, 51 Cal. 120 (1875) (succession to real estate) ; Whittington 
v. McCaskill, 65 Fla. 162, 61 So. 236 (1913) (same). 

Where the relationship is approved by the domicil of one party, the marriage 
will be upheld by the other domicil. State v. Ross, 76 N. C. 242 (1877); and see 
infra p. 524. Marriage of Indians and Negroes has likewise incurred this odium. 
Eggers v. Olson, 104 Okla. 297, 231 Pac. 483 (1924). 

33 Medway v. Needham, 16 Mass. 157 (1819). 

34 “ What might be deemed a mere regulation in one state might be regarded 
as a matter vitally affecting the morals and good order of society in another.” 
Folkes, J., in Pennegar v. State, 87 Tenn. 254, 10 S. W. 305 (1888), discussing 
another regulation of the marriage relation. 

“The purity of public morals, the moral and physical development of both 
races, and the highest advancement of our cherished southern civilization, under 
which two distinct races are to work out and accomplish the destiny to which the 
Almighty has assigned them on this continent —all require that they should be 
kept distinct and separate, and that connections and alliances so unnatural that 
God and nature seem to forbid them, should be prohibited by positive law, and be 
subject to no evasion.” Kinney v. Commonwealth, 30 Gratt. 858, 869 (1878). 

35 Stull’s Estate, 183 Pa. 625, 39 Atl. 16 (1898), Note (1898) 11 Harv. L. Rev. 
546; Immendorf’s Estate, 21 Pa. Co. Ct. 268 (1898); Pennegar v. State, 87 Tenn. 
244, 10 S. W. 305 (1888). In Succession of Gabisso, 119 La. 704, 44 So. 438 
(1907), the remarriage was not valid, the court found, in the state where it took 
place; nevertheless the decision was based primarily on the ground that the 
prohibition to marry the paramour indicated such a policy of the state of domicil 
that the marriage would be void even though it were valid at the place of cele- 
bration. But the offense to local policy may not be deemed so serious where no 
deliberate intent to evade the laws of the domicil is found. The court may re- 
fuse to recognize the marriage for the purposes of a particular case while 
admitting the existence of a valid marital status. Newman v. Kimbrough, 59 
S. W. 1061 (Tenn. 1900) (wardship not terminated by marriage). 
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These, then, are the cases in which it may be said at common 
law that the state of domicil will not predicate the status on a 
valid contract of marriage. They are based on considerations of 
protecting the family life, and in them the argument favoring 
validity of marriage in general for the furtherance of family life 
can be met with a stronger reason directed toward the same end. 
Polygamy and the most revolting classes of incest are obviously 
contrary to family life. Miscegenation affects the whole social 
system, and the encouragement of adultery by permitting the 
parties to it to marry is a direct attack upon the original marriage. 
One may without question agree that these decisions are perfectly 
sound, and, on the other hand, that the marriage of first cousins 
though forbidden is neither revolting nor injurious to the family 
system. 


II 


The regulation of marriage by the various states has not been 
directed solely to those unions which of their own nature outrage 
the sensibilities of our civilization. We have already indicated 
the attitude toward unions between remote kindred and, in the 
North, between Negro and white. But the legislatures have gone 
even further. Limitations upon the remarriage of divorced per- 
sons, the marriage of infants, prodigals, epileptics, and the dis- 
eased, abound in the statute books. Establishment of various 
prerequisites, such as the consent of parents and publication of 
banns, has long been known; the prenuptial physical examination 
is a more recent development. 

The violation of all such measures can hardly be considered a 
grave social offense. The dictates of the state have been disre- 
garded, it is true, and a local ceremony — the insult direct — may 
find itself denied the aid of the law essential to the creation of the 
contract. But the citizen who bases his status on a foreign cere- 
mony can offer in support the valid contract of marriage. The 
problem here has a different setting. 


Prohibition against Remarriage 


The tremendous growth, in the nineteenth centurv, of divorce 
legislation, with the consequent increase in the number of dissolu- 
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tions, opened the door to many abuses. In turn, the legislatures 
of many states have countered with restrictions on the subsequent 
marriages of divorced persons. The many variations in form and 
method which are revealed by these statutes have complicated the 
conflict of laws problem here. 

First are the statutes which prescribe a conditional decree. 
Whether the decree is to become absolute of its own weight at 
the end of a designated period,** or whether a final entry at such 
time must be made,*’ the essential fact here is the continuance 
until then of the original marriage. And any new marriage dur- 
ing this period, wherever contracted and wherever the domicil at 
the time may be, must of necessity, in any common-law state at 
least, be void as bigamous. The mode by which the decree be- 
comes absolute is of no moment; the postponement of dissolu- 
tion determines the question. 

But the effect of the decree is not always apparent. Although 
the usual statute affords no difficulty, in several states the ques- 
tion is complicated by legislation ambiguous in content.** Thus 
the Wisconsin act first speaks in terms of an absolute decree with 
a prohibition on both parties for one year,*® while subsequently 
it declares that the decree so far as it affects status shall not be- 
come effective until the end of the year,*® suggesting that the 
decree is merely conditional. This difficulty has become apparent 
in the cases.** Where the period, however, is that permitted for 





86 Atkeson v. Sovereign Woodman, go Okla. 154, 216 Pac. 467 (1923); Gard- 
ner v. Gardner, 232 Mass. 253, 122 N. E. 308 (1919); Pettit v. Pettit, 105 App. 
Div. 312, 93 N. Y. Supp. roor (1905). 

87 Jordan v. Missouri & Kan. Tel. Co., 136 Mo. App. 192, 116 S. W. 432 
(1909); Earle v. Earle, 141 App. Div. 611, 126 N. Y. Supp. 317 (1910); Knoll v. 
Knoll, 104 Wash. 110, 176 Pac. 22 (1918) ; cf. In re Smith’s Estate, 4 Wash. 702, 
30 Pac. 1059 (1892), where the divorce and remarriage were both in Washington, 
but the court definitely declared the statute to permit only a conditional decree. 
In the later case of Willey v. Willey, 22 Wash. 115, 60 Pac. 145 (1900), the court, 
after ineffectual distinctions, found the contrary, holding valid a second marriage 
in California, where the parties were then domiciled. 

88 Cf, OxLA. Comp. Stat. ANN. (Bunn, 1921) §§ 510, 511, 512; VA. CopE ANN. 
(Michie, 1930) § 5113. 

89 Wis. Stat. (1929) § 245.03. 

40 Td. § 247.37. 

41 Thus in Lanham v. Lanham, 136 Wis. 360, 117 N. W. 787 (1908), the 
language of the court is at times directed to the conventional conflict of laws 
problem presented by an absolute prohibition (136 Wis. at 366, 117 N. W. at 
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an appeal,** an additional element exists in aid of interpretation. 
Unless such a decree is considered conditional, we may experi- 
ence “the anomalous result of one person having two legal hus- 
bands or wives, as the case may be, at the same time, and po- 
lygamy be thus sanctioned.” ** 

Where, however, the statute is construed as providing for a 
final decree, the question falls within our second group. In this 
group are the cases in which, after a full dissolution of the mar- 
riage, a prohibition against remarriage is placed upon either the 
guilty person ** or both parties.*° Here a foreign marriage raises 
a problem of conflict of laws, and here the problem of this discus- 
sion is presented. 

The argument in favor of predicating a status on the foreign 





788), while elsewhere there is a strong intimation that the statute calls for a 
conditional decree. 136 Wis. at 368, 117 N. W. at 789. In the later case of White 
v. White, 167 Wis. 615, 168 N. W. 704 (1918), the court’s inclination toward a 
construction finding the decree to be conditional is much more pronounced. The 
change in emphasis may have been prompted by the fact that the great hardship 
caused by their decision against the validity of this marriage demanded stronger 
justification than that offered by mention of local policy. 

The same confusion has arisen in other states. In Heflinger v. Heflinger, 136 
Va. 289, 118 S. E. 316 (1923), a similar statute— patently an attempt by the 
legislature to lend force to an ordinary prohibition by couching it in the lan- 
guage of the conditional decree — led the court to decide the case in the alterna- 
tive, holding the marriage bad on either ground. On the other hand, the Okla- 
homa statute, which declares that the decree shall state that it does not become 
absolute until a designated date, was interpreted by the Missouri court as pro- 
viding for a final dissolution of the marriage. Green v. McDowell, 210 Mo. App. 
517, 242 S. W. 168 (1922). 

42 E.g., ALASKA Comp. Laws (1913) § 1306; Nes. Comp. Stat. (1922) § 1555; 
Ore. Cope ANN. (1930) § 6-916. 

43 McLennan v. McLennan, 31 Ore. 480, 484, 50 Pac. 802, 803 (1897) (decree 
held to be conditional). Accord: Warter v.;Warter, 15 P. D. 152 (1890). 

44 D. C. Cope (1929) p. 143, $63 (lifé of other party); Mass. Gen. Laws 
(1921) c. 208, § 24 (two years); Miss. Cope ANN. (1930) § 1422 (life of other 
party; at court’s discretion) ; Va. Cope Ann. (Michie, 1930) § 5114 (adultery — 
life of other party; at court’s discretion) ; W. Va. Cope (1931) c. 48, art. 2, § 20 
(adultery — five years). 

45 Ara. Cope (Michie, 1928) § 7425 (60 days); AraskA Comp. Laws (1913) 
§ 1306 (6 months); Ariz. Cope (Struckmeyer, 1928) (1 year); Cat. Civ. Copp 
(Deering, 1923) $61 (1 year); IpAHo Comp. Stat. (1919) $4597 (same); Iowa 
Cope (1927) § 10484 (same) ; Kan. Rev. Stat. ANN. (1923) § 60-1512 (six months) ; 
Minn. Stat. (Mason, 1929) § 8564 (6 months); Ore. Cope ANN. (Michie, 1930) 
§ 5113 (6 months); Tex. Rev. Civ. Cope (Vernon, 1928) § 4640 (cruelty — 
1 year); Wis. Stat. (1929) § 245.03 (1 year); Wyo. Comp. Stat. ANN. (1920) 


§ 50117 (1 year). 
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contract is again the reluctance to destroy a family group. The 
prohibition limiting only the guilty party has been dismissed in 
practically all cases as a penalty and, as such, without extraterri- 
torial effect. The disqualification is based not so much on a dis- 
like of the new relation into which the respondent has entered, as 
on a desire to penalize him for his wrong. The original marriage 
is ended and the other party free to marry again; that union can 
no longer be sustained.*® Where the prohibition is on both parties, 
however, a true desire to discourage collusive suits and the game 
of “ progressive polygamy ” becomes apparent. But the applica- 
tion of this injunction to a marriage contracted abroad would re- 
sult in the bastardization of its issue as well as in a declaration 
that the parties are living in a state of concubinage. This Pyrrhic 
victory can hardly justify the common law in classing these 
unions with incest and polygamy, and the courts have usually so 
held when faced with the question.*’ 





46 Dimpfel v. Wilson, 107 Md. 329, 68 Atl. 561 (1908); Kerrison v. Kerrison, 
8 Abb. N. C. 444 (N. Y. 1880); Van Voorhis v. Brintnall, 86 N. Y. 18 (1881); 
People v. Chase, 28 Hun 310 (N. Y. 1882); Thorp v. Thorp, 90 N. Y. 602 
(1882) ; Moore v. Hegeman, 92 N. Y. 521 (1883); State v. Shattuck, 69 Vt. 403, 
38 Atl. 81 (1897); State v. Richardson, 72 Vt. 49, 47 Atl. 103 (1899) ; Patterson 
v. Modern Woodman, 89 Vt. 305, 95 Atl. 692 (1915); Scott v. Attorney Gen., 
zr P. D. 128 (1886); cf. In re Crane, 170 Mich. 651, 136 N. W. 587 (1912) (con- 
tempt proceedings). Contra: Marshall v. Marshall, 2 Hun 238 (N. Y. 1874) (in- 
ferentially overruled by Kerrison v. Kerrison, supra). It is possible to choose a 
middle course by invoking the doctrine of recognition and refusing an incident 
of the marriage. This satisfies the demands of local policy without necessitating 
the serious step of denying the marital status. Olverson v. Olverson, 293 Fed. 
tors (App. D. C. 1923), (1924) 24 Cor. L. REv. 540. 

47 Horton v. Horton, 22 Ariz. 490, 198 Pac. 1105 (1921); Estate of Wood, 
137 Cal. 129, 69 Pac. goo (1902); Loth v. Loth, 54 Colo. 200, 129 Pac. 827 
(1913); Griswold v. Griswold, 23 Colo. App. 365, 129 Pac. 560 (1913); Crouse 
v. Wheeler, 62 Colo. 51, 158 Pac. 1100 (1916); Bauer v. Abrahams, 73 Colo. 
509, 216 Pac. 259 (1923) (decided by a third state) ; Dudley v. Dudley, 151 Iowa 
142, 130 N. W. 785 (1911); Farrell v. Farrell, 190 Iowa 919, 181 N. W. 12 (1921) ; 
Green v. McDowell, 210 Mo. App. 517, 242 S. W. 168 (1922) (decided by a third 
state); Goodwin v. Goodwin, 158 App. Div. 171, 142 N. Y. Supp. 1102 (1913) 
(same) ; Hoagland v. Hoagland, 27 Wyo. 178, 193 Pac. 843 (1920) ; cf. McLaughlin 
v. McLaughlin, 201 Ala. 482, 78 So. 388 (1918). 

The Illinois cases have consistently held the contrary. People v. Schmutz, 
198 Ill. App. 108 (1916); Nehring v. Nehring, 164 Ill. App. 527 (1911) ; Wilson v. 
Cook, 256 Ill. 460, too N. E. 200 (1912), (1912) 26 Harv. L. Rev. 536; cf. 
People v. Steere, 184 Mich. 556, 151 N. W. 617 (1915) (Illinois law considered 
by a third state). In one case, the reason for holding the marriage invalid is not 
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Nonage 


By the American law and probably also by the English law, 
the capacity to enter into any agreement is governed by the law 
of the place of contract; ** capacity, of itself, is merely one of 
the facts of a transaction and not a status. It is quite natural, 
therefore, that, where marriages are concerned, questions of 
capacity are generally referred to the law of the place of celebra- 
tion. This rule in no way detracts from the power of the domicil 
to control the status; it does indicate, however, that in problems 
of capacity the common law has never found any serious policy 
which would warrant the nullification of a valid foreign contract 
by a denial of the marital status. 

Consequently, wherever the problem has been presented to the 
English courts, the validity of a marriage entered into without 
the consent of the parents has been considered dependent upon 
the law of the place of marriage.*® It would seem that the ques- 





very clear. The court said, “ In interpreting a decree of divorce the statute relat- 
ing to divorces is a part of and must be read into it. So doing, it is evident that 
the divorce is not absolute.” (Italics ours.) Thereafter, however, the court 
follows the argument common to the other Illinois decisions: “ Had the parties 
. . . left this state and so long as they remained aliens as to this state the mar- 
riage would continue to be valid.” Kruger v. Kruger, 36 Nat. Corp. Rep. 442, 
443 (Ill. Super. Ct. 1908). The obvious inference is that the court regarded the 
former marriage as fully dissolved; otherwise, a change of domicil would have 
been immaterial. 

The Wisconsin cases are more elusive of classification. Their agreement with 
the Illinois decisions is therefore a matter of conjecture. See note 41, supra. In 
Oklahoma, but for another reason, the law likewise remains in doubt. In Harvey 
v. State, 31 Okla. Cr. 299, 238 Pac. 862 (1925), the court held the marriage 
valid, stressing, however, the fact that the parties had not returned to the domicil 
after the ceremony. The court may inferentially have committed itself to a rule 
against evasion. 

48 Nichols & Shepard Co. v. Marshall, 108 Iowa 518, 79 N. W. 282 (1899) ; 
Milliken v. Pratt, 125 Mass. 374 (1878); see Campbell v. Crampton, 2 Fed. 417, 
423 (C. C. N. D. N. Y. 1880); Male v. Roberts, 3 Esp. 163, 164 (1800); Note 
(1920) 5 Corn. L. Q. 312. 

49 Simonin v. Mallac, 2 Swa. & Tr. 67 (1860); cf. Ogden v. Ogden, [1907] 
P. 107. The language of these cases, coupled with their disregard of the decisions 
of the French court, might seem to imply that the court denied the power of the 
domicil over the status in this respect. It is to be noted, however, that in Ogden 
v. Ogden one party was domiciled at the place of contract. See infra p. 524. 
And in Simonin v. Mallac, language appears which intimates that the French 




















MARRIAGE AND THE DOMICIL 519 


tion of nonage should receive the same treatment, and the deci- 
sions have usually so indicated. In New York the problem 
remains in the shadow of doubt,” but even this state has not hesi- 
tated to uphold the marriage where consummation has followed 
the ceremony.” 

Eugenic Provisions 


This type of legislation, which may be roughly described as 
embracing statutes requiring physical examination and those for- 
bidding the marriage of particular persons, such as epileptics, 
idiots, and the diseased, is of comparatively recent appearance.” 
It is difficult, consequently, to indicate the attitude which the 
law will take toward such unions. On one side, the argument 
may be advanced that the widespread adoption of such legisla- 
tion reveals a scientific realization that such marriages impede 
rather than assist the state in achieving its purposes. This same 
reasoning, moreover, may demonstrate that the policy favoring 





court, in granting an annulment, had regarded the vice as one of contract rather 
than as a defect of status. Jd. at 83. See note 89, infra. 

50 Levy v. Downing, 213 Mass. 334, 100 N. E. 638 (1913); Everett v. Mor- 
rison, 69 Hun 146 (N. Y. 1893); Steele v. Braddell, Milw. Con. 1 (1838); cf. 
Chace, Petitioner, 26 R. I. 351, 58 Atl. 978 (1904). Contra: Ross v. Bryant, 
go Okla. 300, 217 Pac. 364 (1923). This decision has been justly criticized as 
enforcing a doubtful local policy at the expense of the general security of marriages. 
See (1923) 23 Cor. L. Rev. 782. A problem is suggested as to whether the 
domicil would admit the validity of a marriage of infants of very tender age, 
celebrated where such unions are permitted. The answer may be that in such a 
case the well-recognized requirement of mutual assent is not satisfied. Cf. In re 
Lum Yin Ling, 59 Fed. 682 (D. Ore. 1894) ; True v. Ranney, 21 N. H. 52 (1850). 

51 The course of decisions in New York presents a study in contradictions. 
The place of contract was permitted to control in Donohue v. Donohue, 63 Misc. 
111, 116 N. Y. Supp. 241 (1909). In the same year, the validity of a foreign mar- 
riage of a minor was denied. Mitchell v. Mitchell, 63 Misc. 580, 117 N. Y. Supp. 
671 (1909). The contrary was thereafter held in Reid v. Reid, 72 Misc. 214, 129 
N. Y. Supp. 529 (1911). This was in turn negatived by a decision of the Court of 
Appeals, in which the power of the domicil over the status of its citizens was 
heavily stressed. Cunningham v. Cunningham, 206 N. Y. 341, 99 N. E. 845 
(1912). 

52 It is thus significant that in the cases where the status was denied to a 
foreign contract, there had been no cohabitation. Mitchell v. Mitchell; Cunning- 
ham v. Cunningham, both supra note 51. In the latter case, this factor was given 
some attention by the court. 

53 E.g., Ata. Cope (Michie, 1928) § 1156; Kan. Rev. Stat. ANN. (1928) 
c. 23, art. 1, §§ 120, 121; Me. Rev. Stat. (1930) c. 22, § 140; N. C. Cope ANN. 
(Michie, 1928) § 2500a; Va. Cope Ann. (Michie, 1930) § 5088a. 
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the validity of marriage has no application to those relations 
which are not productive of social good. On the other hand, de- 
cisions involving the less odious of the incestuous marriages are 
some indication of the common-law preference for the general 
application of the rule favoring validity over considerations of 
eugenics.™* 

In the one case which squarely presents the problem, Lyannes 
v. Lyannes,°° the court held that the marriage was valid, though 
they appreciated the force of the policy announced by the statute. 
The case of True v. Ranney,® which apparently decided to the 
contrary where the marriage of an imbecile was involved, loses 
much of its vigor when it is perceived that the marriage was 
undoubtedly invalid at the place of contract. 


Miscellaneous Provisions 


In Sturgis v. Sturgis,’ the domicil predicated the marital status 
upon the foreign contract made by a spendthrift, permitting an 
evasion of a local statute requiring the consent of his guardian. 
The court thought that the union did not threaten any strong 
domestic policy. On the other hand, in the Sussex Peerage Case,** 
the Royal Marriage Act, restricting the right of the English de- 
scendants of George II to marry, was held to invalidate a mar- 
riage contracted in another country. The peculiar nature of the 
situation, of course, called for this stringent construction of the 
statute. 

The unusual question raised by an out-of-caste marriage of a 
Hindu was considered in Chetti v. Chetti, in which the court held 
valid a marriage contracted in England, where it was not for- 
bidden. It is to be noted, however, that one of the parties was 
an English domiciliary. 





54 See p. 510, supra. 

55 171 Wis. 381, 177 N. W. 683 (1920). It is worthy of note that the case 
arose in Wisconsin, a state which is usually eager to exercise the domiciliary power. 

56 21 N. H. 52 (1850). 

57 51 Ore. 10, 93 Pac. 696 (1908). The defect here is, on principle, indistin- 
guishable from the defect of nonage. Cf. Chace, Petitioner, 26 R. I. 351, 58 
Atl. 978 (1904). 

58 yr Cl. & F. 85 (1844). 

59 [1909] P. 67; see Note (1909) 22 Harv. L. Rev. 439. 
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III 


Other disabilities may and do exist under the marriage law of 
the various states forbidding a local ceremony. Yet these mar- 
riages celebrated abroad even by domiciliaries do not contra- 
vene a policy so strong nor incur an odium so great as to result in 
a refusal to predicate the necessary status. But this rule of the 
common law has in several states, in the exercise of the power 
over the status of their domiciliaries, been changed by legislation 
of varying form. 

The most direct are the evasion statutes specifically applying to 


“any person residing and intending to continue to reside in this state 
who is disabled or prohibited from contracting marriage under the laws 
of this state [who] shall go into another state or country and there con- 
tract a marriage prohibited and declared void by the laws of this state; 
such marriage shall be null and void for all purposes in this state with 
the same effect as though such prohibited marriage had been entered 
into in this state.” 


Under such a statute all the defects fatal to a local ceremony, re- 
gardless of how little odium may accompany such a union, will 
attach to the purported marriage abroad.” That these statutes, 





60 See the discussion as to the treatment of miscegenous marriages in the 
North, incestuous unions not between brother and sister or ascendant and de- 
scendant, supra pp. 509-10, and as to prohibitions against remarriage, supra 
pp. 516-17, nonage, violation of eugenic laws and other regulations of the marital 
union, supra pp. 518-20. 

61 Wis. Stat. (1929) § 245.04. See also Itz. Rev. Stat. (Cahill, 1929) c. 898, 
§ 20; La. Rev. Stat. ANN. (Marr, 1915) 8§ 4445, 4458; Mass. Gen. Laws (1921) 
c. 207, §§ 10, 11; Vt. Gen. Laws (1917) $3514; W. Va. Cope (1931) c. 48, 
art. 1, §17. When the singular “any person” is used, as in the Wisconsin act 
here quoted, the consequences of violation — denial of the status would seem to 
be visited upon a couple even though one of the parties were domiciled in a 
jurisdiction which would and did create the necessary relation upon the valid 
contract. But with the creation of the status by this latter domicil, infra p. 525, 
the offended state can do no more than refuse to recognize the marriage. Cf. 
Palmer v. Palmer, 265 Mass. 242, 163 N. E. 879 (1928). But the general policy 
in favor of valid marriage would seem to lead to recognition. Cf. Pierce v. Pierce, 
58 Wash. 622, 109 Pac. 45 (1910), where under the nominally drastic Washington 
statute barring the marriage “ whether contracted within or without this state,” 
the court went to great lengths to find a change of domicil on the part of the 
wife. 

82 Illinois: Stevens v. Stevens, 304 Ill. 297, 136 N. E. 785 (1922); Lincoln v. 
Riley, 217 Ill. App. 571 (1920) ; Weinberg v. Weinberg, 242 Ill. App. 414 (1926) ; 
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although stated in terms of residence,”* constitute an exercise of 
the power of the state over its domiciliaries becomes apparent 
when an actual change of domicil is effected by the parties.” 

In a few states more limited statutes appear specifying the 
type of union wherein no status will be predicated upon a valid 
foreign contract. Thus in Mississippi® and Virginia °® mis- 
cegenous and incestuous unions, including those between uncle 
and niece, are forbidden, while Maine “ adds polygamy and lu- 
nacy to these defects. In Washington, on the other hand, this 
change in the common law appears in the divorce statute prohib- 
iting and declaring void a remarriage wherever celebrated.” 





Meisenhelder v. Chicago & N. W. Ry., 170 Minn. 317, 213 N. W. 32 (1927) (mar- 
riage in Kentucky between first cousins domiciled in Illinois, where forbidden) ; 
Hall v. Industrial Comm., 165 Wis. 364; 162 N. W. 312 (1917) (Illinois divorce). 

Massachusetts: Tyler v. Tyler, 170 Mass. 150, 48 N. E. 1075 (1898) ; Murphy 
v. Murphy, 249 Mass. 552, 144 S. E. 394 (1924). The early Massachusetts 
statutes were emasculated by the construction placed upon them by the court, re- 
quiring a deliberate intent to evade on the part of both persons. Cf. Common- 
wealth v. Lane, 113 Mass. 458 (1873); Whippen v. Whippen, 171 Mass. 560, 
51 N. E. 174 (1898). 

63 The Louisiana statute alone mentions domicil. La. Rev. Stat. ANN. 
(Marr, 1915) § 4445. 

64 Webster v. Modern Woodmen, 192 Iowa 1376, 136 N. W. 659 (1922) 
(Illinois divorce) ; Phillips v. Madrid, 83 Me. 205, 22 Atl. 114 (1891) (Massa- 
chusetts divorce); see Lincoln v. Riley, 217 Ill. App. 571, 576 (1920). But the 
power to refuse recognition still exists to give unction to the offended sovereign. 
Thus in Palmer v. Palmer, 265 Mass. 242, 163 N. E. 879 (1928), H, laboring under 
the disability imposed by a Massachusetts decree, married abroad during the pro- 
scribed period, but while his domicil was in New York. Acquiring a Massachu- 
setts domicil later, H sued his second wife for divorce in the courts of that state 
on the ground of desertion. The Massachusetts court, while recognizing the 
validity of this second marriage, refused to aid him by means of a divorce, par- 
ticularly when sought upon the ground of a desertion during the period of 
prohibition. See (1929) 42 Harv. L. Rev. 7o1, (1929) 27 Micu. L. Rev. 809, 
(1929) 9 B. U. L. Rev. 215. 

65 Miss. CopE ANN. (1930) §§ 2360, 2361. 

66 Va. Cope Ann. (Michie, 1930) § 4540. 

67 Me. Rev. Stat. (1930) c. 62, § 9. 

68 WasH. Comp. Stat. (Remington, 1922) § 991; Knoll v. Knoll, 104 Wash. 
110, 176 Pac. 22 (1918), (1919) 32 Harv. L. Rev. 574; Peerless Pac. Co. v. Burck- 
hard, 90 Wash. 221, 155 Pac. 1037 (1916); Huard v. McTeigh, 113 Ore. 279, 232 
Pac. 568 (1925) (Washington divorce) ; Jn re Marriage Act and Eaton, 30 B. C. 
Rep. 243 (1921) (Washington divorce; British Columbia refused to issue a mar- 
riage license). But cf. People v. Woodley, 22 Cal. App. 674, 136 Pac. 312 (1913), 
where the California court refused to receive the Washington statute in evidence 
and treated the defendant as married. See pp. 526-28, infra. 
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And by judicial interpretation this statute is construed to apply 
only to parties who are domiciled in Washington at the time of 
such remarriage.” 


IV 


The discussion so far has, with rare exceptions, involved the 
commonest situation; that is, where both parties to the marriage 
are domiciled in the same state or country. An interesting prob- 
lem is presented where only one party is domiciled in a state whose 
law makes the marriage invalid. Because of the difficulties offered 
by the evasion statutes, it is advisable to consider the question 
first against a background of those situations in which the status 
is denied by the domicil under ordinary common-law principles. 

The question at once provokes the formulation of four possible 
rules. The status might be held to depend upon (a) the matri- 
monial domicil, in the sense of the place to which the parties 
intend to repair after the ceremony for the purpose of setting up 
their domestic establishment; *° (b) the concurrent action of both 
domicils; (c) the domicil of either party; or (d) the domicil 
of the husband. 

The matrimonial domicil as the determinative may be sum- 
marily dismissed. The difficulties of application and illogical 
nature of this conception have been frequently demonstrated; ™ 
in addition, no case has ever deemed it worthy of adoption in this 
situation. 

The other possibilities present a more difficult problem of 
choice. The argument may be advanced in favor of the concur- 
rent action of both domicils, that if either state finds the mar- 





69 In Pierce v. Pierce, 58 Wash. 622, 109 Pac. 45 (1910), H induced W to be- 
lieve that he would take a permanent residence in British Columbia. Immedi- 
ately upon W’s debarkation at Vancouver, the parties were married, but after 
four days H brought W back to Washington. His intention to acquire a foreign 
domicil, it seems, was never serious, although W acted in good faith. On this 
latter ground the court apparently found a change of domicil by W before the 
marriage, and, in consequence, upheld the union, enforcing H’s duty of sup- 
port. See also Willey v. Willey, 22 Wash. 115, 60 Pac. 145 (1900) ; State v. Fenn, 
47 Wash. 561, 92 Pac. 417 (1907). 

70 This meaning of the term was given currency in this country by Story. 
See Story, Conriict oF Laws § ror. 

71 See Note (1930) 43 Harv. L. Rev. 1186; cf. Conrrict or Laws REsTATE- 
MENT (Am. L. Inst. 1930) § 18. 
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riage so contrary to its policy and so repugnant to its moral sense 
as not to countenance it, it must have the power to prevent the 
creation of the status. The early English decision of Mette v. 
Mette *’ seems to bear out this contention. On the other hand, 
it seems to follow from the interest of each state in the marital 
relation, which has already been considered,” that the domicil of 
either party may create the relation and that the failure of one 
domicil to concur will not prevent the other from completing the 
marriage in consonance with its own policy. It seems on the 
whole that this reasoning is more persuasive. It corresponds to 
the well-established American rule that a divorce may be granted 
at the domicil of one party under certain circumstances, even 
though the granting of a decree in such a case is against the policy 
of the domicil of the other.“ 

We have the policy of both states strongly favoring marriage; 
one state has a countervailing policy which is stronger, but the 
other state has no such countervailing policy. Acting generally 
in favor of marriage, it would seem that the power of one domicil 
to create the status should be recognized; and this is in accordance 
with the general trend of the later English and American authori- 
ties."° The policy and morals of the objecting domicil are, of 
course, protected from the offensive union by ordinary principles 
of recognition, which permit any state to deny to a valid marriage 
status any or all of the commonly attendant incidents. At the 
same time, the policies of the willing domicil, which in this situa- 
tion are expressed in a special desire for the general policy, are 
likewise secured.” 





t Swa. & Tr. 416 (1859). 
3 See p. 503, supra. 

74 See Conriict or Laws RestaTEMENT (Am. L. Inst. 1930) § 119. 

75 People v. Siems, 198 Ill. App. 342 (1916) ; Sottomayer v. DeBarros, 5 P. D. 
84 (1879); Ogden v. Ogden, [1907] P. 107; Chetti v. Chetti, [1909] P. 67, 
(1909) 22 Harv. L. Rev. 439. Cf. Pierce v. Pierce, 58 Wash. 622, 109 Pac. 45 
(1910). 

76 This is substantially the same course as that pursued in In re Bethell, 
38 Ch. D. 220 (1887), where the court denied recognition to a potentially polyga- 
mous marriage contracted in South Africa by an English domiciliary with a 
native woman. 

77 This indicates the weakness of the argument which, in demanding concur- 
rent action, insists that otherwise the social policies of the objecting domicil may 
be offended. This weakness, of course, is the failure to realize that while the 
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One American case, State v. Ross,’* has, however, suggested a 
rule giving the control over the status to the domicil of the hus- 
band. Behind this lies the desire to avoid any disagreements,” 
and the practical conclusion that the parties will generally estab- 
lish their home at such place. Additional persuasion is lent by 
the analogous treatment of marital property in the conflict of 
laws.®° But the arguments against the rule requiring the concur- 
rent action of both states reassert themselves. The proposed 
standard overlooks the fact that the domicil of the wife has an 
interest in the status, while its practical advantages are over- 
shadowed by the policy favoring validity of the marriage. 

The problem of making a selection from the available rules be- 
comes especially acute where one state passes an evasion statute, 
for such legislation usually purports to cover the situation where 
only one party is domiciled in the state.** It might be argued 
that this express denial of the status should be effective to prevent 
the creation of a marital relation. It must be conceded that the 
statutes frequently claim to have this effect. On the other hand, 
it is difficult to see how either state can improve its position by 
legislation which seeks to ignore entirely the interest of the other 
state. Yet there is force in the argument that since the evasion 
acts apply only when the parties return to make their home in 
the state, the situation is one in which it is peculiarly fitting that 
the state should be able to protect its social standards and moral 
feelings. This objection may not be insuperable; it is suggested 
that the state may, within its powers, achieve the policy dictated 





general policy favoring validity exists in both states, at all times, it is being 
especially urged in this situation by the consenting state. An adequate rule 
would seek a method of reconciling both desires. 

78 76 N. C. 242 (1877). The court emphasized the fact that if the marriage 
is valid, the wife’s domicil is changed to that of the husband. 

79 State v. Ross, 76 N. C. 242, 247 (1877). 

80 Cf. Harral v. Harral, 39 N. J. Eq. 279 (1884); Note (1930) 43 Harv. L. 
Rev. 1286. 

81 Note the use of the singular in the Uniform Evasion Act: “If any person 
or persons residing... .” Ix. Rev. Strat. (Cahill, 1929) c. 898, § 20; La. Rev. 
Stat. (Marr, 1915) § 4458; Mass. Gen. Laws (1927) c. 207, § 10; VT. Gen. Laws 
(1917) $3514; Wis. Rev. Stat. (1929) § 245.04. In one state, a statute supple- 
menting the evasion act expressly declares that it applies where either or both 
parties are domiciled in the state. La. Rev. Star. (Marr, 1915) § 4445. The less 
definite phraseology of the Uniform Act appears in similar legislation elsewhere. 
E.g., W. Va. CopE (1931) c. 48, art. 1, § 17. 
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by the statute by construing it as denying effect to every incident 
of the forbidden union. By this process, the statute is examined 
as a declaration of domestic policy and not for the purpose of 
determining, as in our usual case, whether the marital status 
has been created.*? 


V 


The above discussion reveals what is believed to be an accurate 
picture of the law as it exists in most common-law states; dis- 
senting voices are but rarely raised. This almost perfect una- 
nimity, however foreign it may be to other parts of the law, is 
not unusual in a situation where clear-cut policies lend sanction 
to doctrines which have survived, with but little change, the acid 
test of experience. If complete harmony had been achieved, the 
problem would have ended at this point; it could be safely said 
that every marriage must be examined in the light of these prin- 
ciples, wherever it was questioned, whether at the domicil, the 
place of contract,** or a third state.** 

A certain amount of growth, however, has been inevitable, 
which accounts for the less ancient exceptions involving mis- 





82 This method is, of course, the same as that suggested before where the 
domicil of one objects to the creation of a status, under ordinary common-law 
principles. Such use was made of an evasion statute, though perhaps uncon- 
sciously, by the court in Palmer v. Palmer, 265 Mass. 242, 163 N. E. 879 (1928). 
See note 64, supra. 

83 Tt is obvious that where questions of status are concerned, the state of con- 
tract stands in the same position as a third state. People v. Steere, 184 Mich. 556, 
1st N. W. 617 (1915); cf. In re Marriage Act and Eaton, 30 B. C. Rep. 243 
(1921). 

84 While there is clearly no reason for a distinction between the domicil and a 
third state in the ordinary, well-recognized exceptions, cases involving discus- 
sions by courts of third states serve to emphasize the validity of the suggestion 
that power over the status is attributable to the domicil. Tyler v. Andrews, 
40 D. C. App. too (1913); Meisenhelder v. Chicago & Northwestern R. R., 
170 Minn. 317, 213 N. W. 32 (1927), (1928) 26 Micu. L. Rev. 327; Huard v. Mc- 
Teigh, 113 Ore. 279, 232 Pac. 658 (1925). A few cases involving prohibitions to 
remarry may, at first blush, seem to indicate a denial of such power, because the 
third state appears to disregard the fact that the state of divorce had construed 
the prohibitions as extra-territorial. In these, however, the third state had 
become the domicil at the time of marriage; it is the domicil at such time that con- 
trols the status, not the domicil at the time of the divorce, though generally these 
two will coincide. Cf. Webster v. Modern Woodmen, 192 Iowa 1376, 186 N. W. 
659 (1922); Owen v. Owen, 178 Wis. 609, 190 N. W. 363 (1922). 
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cegenous unions and the proscribed marriages with a paramour. 
These innovations must have seemed strange when they first 
appeared and must have been regarded as exceptional doctrines, 
however warranted in policy they might be. But going beyond 
these, it will be noted that at the present time, a few states *° have 
given a far wider interpretation to their statutes regulating mar- 
riages than those which have followed the current of common- 
law opinion. 

It is conceivable that these exceptional rulings might be dis- 
missed summarily as expressive of unsound selfish policy and as 
against the weight of opinion.** In this manner a third state, re- 
gardless of the actual pronouncements of the domicil, might de- 
cide the validity of the marriage according to the principles re- 
vealed by the current trend of common-law authority. In the 
case of marriage, however, an additional factor demands con- 
sideration. It is most important that all states should agree upon 
the marriage or non-marriage of a particular man and woman. 
However distressing it may be to countenance a perhaps disput- 
able expression of domestic policy, it is scarcely less scandalous 
to permit a situation wherein a marriage may be valid in every 
state but the one which is chiefly interested in the domestic es- 
tablishment; that is, the domicil.** 

If, therefore, any state takes an exceptional view of the prob- 





85 Wilson v. Cook, 256 Ill. 460, too N. E. 222 (1912), Note (1913) 26 Harv. 
L. Rev. 536; Johnson v. Johnson, 57 Wash. 89, 106 Pac. 500 (1910); cf. Lanham 
v. Lanham, 136 Wis. 360, 117 N. W. 787 (1908), (1909) 22 Harv. L. Rev. 302. 
It may be that these cases are significant of a growing consciousness of the power 
of the domicil. This is borne out to some extent by the passage of evasion 
statutes. See p. 521, supra. 

86 A few cases may so hold. People v. Woodley, 22 Cal. App. 674, 136 Pac. 
312 (1913); cf. Goodwin v. Goodwin, 158 App. Div. 171, 142 N. Y. Supp. 1102 
(1913). It may be noted again, at this point, that a third state may refuse to 
recognize a marriage valid at the domicil, if some necessary incident thereof is 
offensive to local policy. Conversely, it is conceivable that a third state will rec- 
ognize the marriage where the domicil refuses effect to the incidents thereof, so 
long as the domicil will and does create the status. 

87 The opinion in People v. Steere, 184 Mich. 556, 562, 151 N. W. 617, 619 
(1915), is significant. The court says, “I think it impossible to defend the proposi- 
tion that because the marriage ceremony was performed in this State she can 
claim here to be wife of respondent; that by mere removing of herself from her 
matrimonial domicile, in which she is no wife, she becomes, the State line being 
crossed, an abandoned wife in Michigan.” 
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lems herein discussed and refuses to attach a status to the valid 
contract of marriage (where most courts would give it effect), 
all courts should, in dealing with the marriage of domiciliaries of 
that state, decide the question as the courts of the domicil would 
decide it.** This procedure should be observed even if the defect 
is one which is usually associated with the contract, such as 
capacity. If it is clear to the court of a third state that the vice, 
which is usually one of contract, is a prohibition which the law 
of the domicil regards as an essential to the predication of 
status on a valid contract, then the court will look to the law 
of the domicil to determine the soundness of an attack on the 
validity of the marriage because of this vice.*® In one case where 
this process was approved, the court stated that it required them 
to go a step beyond the ordinary course of decisions. In a 
sense this is very true; that is, the problem is rarely presented 
to the courts. But the accuracy of the statement may be ques- 
tioned if it means that the present state of the law would not 
permit this method of approach, for it does no more than recognize 
a logical development of the power of the domicil over the marital 
status, a power which is emphatically granted by the current of 
common-law opinion. Stated concisely in these terms, the propo- 
sition is that every state should acknowledge the privilege of the 
domicil to deny the status, however out of sympathy it may be 
with the particular manifestation thereof. 


VI 


The power to change the common-law rules is implicit in the 
jurisdiction of the domicil over the status of its domiciliaries. In 
the absence of express evasion statutes, the desire, based on 
sound social policy, to uphold a union once formed, is of sufficient 





88 People v. Steere, 184 Mich. 556, 151 N. W. 617 (1915); Hall v. Industrial 
Comm., 165 Wis. 364, 162 N. W. 312 (1917); see (1928) 26 Micu. L. REv. 327; 
cf. Conritict oF Laws RESTATEMENT (Am. L. Inst. 1930) § 8. 

.89 This is possibly the explanation of the apparently inconsistent case of 
Simonin v. Mallac, 2 Swa. & Tr. 67 (1860). The court’s language is a suggestion 
that it disregarded the French annulment because the French court had assumed 
that their law extended to the contract and not that it had denied the status. 
Id. at 83. 

90 Hall v. Industrial Comm., 165 Wis. 364, 370, 162 N. W. 312, 314 (1917). 
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strength to lend its aid to all but the most reprehensible of such 
connections. But the facilities afforded by modern means of 
transportation, together with the varied state of the marriage laws 
in this country and the ease with which a ceremony may be 
performed in many jurisdictions, have led to wholesale evasions 
of local prohibitions. The offended state has in several instances 
responded with the legislation previously mentioned denying 
validity to these marriages. But more often no statute exists 
except those expressing the local disqualifications. In this situa- 
tion, irate courts have at times found, under the guise of statutory 
construction, such an offense to local policy as to render the mar- 
riage void. By these means, violations of the requirements as 
to the age of the parties and as to remarriage after divorce have 
in these states been classed by judicial fiat with incest and polyg- 
amy as incurring such odium that the predilections of the com- 
mon law in favor of the valid marriage contract are overcome. 
But it is by such means that the common law has changed and is 
changing to meet the ever-growing needs of society. This adapta- 
tion to time and place is in our problem instanced by the com- 
paratively recent rules as to miscegenation and marriage with a 
paramour. 

Whether the judges react in accordance with their individual 
behavior-patterns or whether such a thing as law exists apart 
from His Honor’s peculiar nervous system need not here concern 
us. Whatever may be revealed by psycho-analysis of the par- 
ticular magistrates, the decisions themselves —the Minerva-like 
progeny of their emotional disturbances, if you will — show one 
underlying principle: control over the marital status rests with 
the domicil. 

Joseph H. Beale. 

John E. Laughlin, Jr. 
Randolph H. Guthrie. 
Daniel M. Sandomire. 
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REGULATION OF THE CONTRACT MOTOR CARRIER 
UNDER THE CONSTITUTION * 


S diers history of civilization is in large measure a story of the 
development of transportation. So far as land communi- 
cation is concerned, the fundamental agency, throughout this 
story, has been the public highway. For a period, brief as history 
goes, it declined into merely local importance. The stage coach 
and the public carter gave place almost completely to the steam 
railroad. But during the past twenty years, the motor vehicle 
has brought back these carriers and has so expanded and intensi- 
fied highway transportation as to make it, at least in certain fields, 
a formidable and often successful rival of the railway train.* 
What another twenty years may bring in the development of the 
airways one dare not predict. But it seems safe to guess that 
the public highway will remain a prime necessity to a world in- 
creasingly dependent upon quick and economical transportation. 

Whatever may lie ahead, the present is very much with us. 
Great mechanical and engineering progress inevitably brings new 
problems, and courts and lawyers do not escape them. The 
amazing increase in the use of motor vehicles, the resulting de- 
mand for improved highways, the corresponding need for addi- 
tional revenue, the increasing necessity for closer control of high- 
way traffic for the sake of public safety, these and a dozen other 
by-products of the motor age have had results in legislation, have 
produced a flood of litigation, and have made necessary, in some 
instances, the devising of special administrative and judicial 
machinery.’ 





* The authors are counsel for the National Automobile Chamber of Commerce. 

1 This is strikingly illustrated by the testimony of railroad men themselves, 
describing recent losses of traffic by the railroads and attributing them to motor 
vehicle competition. See testimony by railroad officials at I. C. C. Hearings, 
Docket 23,400, a general investigation into the relations between railroads and 
motor vehicle carriers now in progress, instituted by the Commission on its 
own motion. 

2 For example, the accentuation of the problem of the runaway defendant in 
cases arising out of motor vehicle operation has led to the widespread adoption of 
the device of substituted service on a state officer. Hess v. Pawloski, 274 U. S. 352 
(1927) ; see Legislation Note (1930) 43 Harv. L. Rev. 949. 
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Perhaps the most complex of the puzzles presented to legisla- 
tures by the motor vehicle are those which arise less from the 
physical operation of the vehicle itself than from the economic 
effect of its operation — both as to those whom it serves and as to 
the competing forms of transportation which it displaces. The 
problem of the commercial motor vehicle is new, however, only 
in its economic and legal complications. Generations of our fore- 
fathers knew and depended upon the carriers who, to use a cur- 
rent phrase of depreciation, used the public highway as their 
place of business. The law of carriers grew out of the public 
dependence upon their operations. The legal and constitutional 
principles and distinctions so developed must be the guides to a 
proper solution of our contemporary legal difficulties. 

In commercial as in other highway transportation, the magni- 
tude and economic complexity of the situation has of late years 
become very great. Only about one eighth of all the motor 
vehicles registered in the United States in 1929 were commercial 
vehicles. But there were 3,379,854 such vehicles registered.* 
Much traffic formerly moving by railroad now goes by truck or 
bus. Shipments of merchandise in many cases now move by 
truck with a speed, simplicity of handling, and flexibility of serv- 
ice which the rail carrier can not match. Often the rates are less 
than those applying to rail movement. Since 1920, there has been 
an increasing tendency on the part of merchants and small in- 
dustries toward the maintenance of small inventories and the 
practice of “hand to mouth” buying. Certain manufacturing 
enterprises therefore have come to depend upon quick, and in 
many cases over-night, delivery from the manufacturing town 
to the great distributing centers. Such a service only the motor 
truck satisfactorily provides.‘ 





% Total motor vehicle registration, 26,501,443. Total commercial motor bus 
registration, 44,600. The figure given in the text is that for trucks of all sizes and 
descriptions, which of course includes privately owned trucks, light delivery 
wagons, and the like, as well as carriers for hire. The overwhelming majority of 
motor vehicles registered, 23,076,989, are in the private passenger class. FACTS AND 
FIGURES OF THE AUTOMOBILE INDUSTRY (National Automobile Chamber of Com- 
merce, 1930). 

* See, e.g., testimony at Boston session of I. C. C. Hearings, Docket 23,400, 
Dec. 15-16, 1930, with reference to overnight delivery from New England manu- 
facturing centers to New York. Indeed, railroad men for a long period insisted 
that less-than-carload traffic, in which motor vehicle competition is most keen, 
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On the other hand, the railroad remains supreme in the field of 
long-distance bulk transportation. No one will quarrel with the 
proposition now much insisted upon in public statements by rail- 
road spokesmen that the continued existence of our railroads 
must be insured and the immense investment of our people in 
their properties not unduly imperiled. The question of economics 
which is posed is how to work out the relationship of these — and 
other — competing forms of transportation so as to provide the 
maximum of public service at the least cost to shipper and con- 
sumer and with fair compensation to the labor and capital em- 
ployed. This extremely difficult problem is beyond the scope 
of this article except insofar as its solution has been sought by the 
enactment of legislation designed to regulate motor transporta- 
tion in somewhat the same way that transportation by rail is 
regulated by the Interstate Commerce Act° and cognate state 
statutes.° 


I 


The first object of such regulatory activity was the common 
carrier. As a matter of legal theory it was simple and logical to 
class the common carrier by motor with his predecessors, the 
steam and electric railways, and with his ancestors, the stage 
coach and public carter. Almost universally, therefore, the high- 
way common carrier of passengers was made the subject of 
regulatory legislation. The constitutional validity of such regu- 
lation is beyond question,’ and the operation of such statutes has 
been ably discussed.* 

The motor bus, moreover, presents a field in which regulation 





was a type of freight which the railroads did not desire, and which they could not 
profitably handle. See Seeking Lost Rail Traffic, Boston Transcript, Jan. 5, 1931, 
at 14. 

5 49 U.S. C. (1926) §§ 1-70. 

6 Several states have effected motor vehicle regulation by simply expanding 
existing public utility regulations covering rail carriers to include motor carriers. 
See, e.g., Illinois, New York, and Pennsylvania statutes cited in Appendix, infra 
pp. 568-71. 

7 See note 43, infra. For constitutional problems concerning state regulation of 
common carriers in interstate commerce, see notes 80-83, infra. 

8 Rosenbaum and Lilienthal, Motor Carrier Regulation: Federal, State and 
Municipal (1926) 26 Cor. L. Rev. 954; Motor Carrier Regulation by Certificates of 
Necessity and Convenience (1926) 36 YALE L. J. 163. 
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is, at least in theory, easy to apply. The carriage of passengers 
involves as a business proposition regular schedules, fixed termini, 
and tariffs which at least at any given time are the same for all 
who apply. It is essentially a common-carrier operation like that 
of other regulated public utilities, and except in sporadic in- 
stances can not be otherwise conducted. While such regulation 
has not been wholly successful in accomplishing any of the ends 
sought by its proponents, its results have been sufficient to en- 
courage the passage of such statutes in all the states except 
Delaware.’ The troubled history of these laws since 1925 illus- 
trates the great practical difficulties, economic and administrative, 
which are inherent in regulation even in this relatively favorable 
field. 

Regulation of the common-carrier truck is likewise free of 
constitutional difficulty, and the majority of the states have en- 
acted such legislation. There are, however, some noteworthy 
exceptions.*° 

It is helpful at this point to notice the source of the demand 
for regulation of this character and the ends sought to be achieved. 
In general the demand has not come from the business world 
which uses the service.** Rail carriers have asked for it, and 
some existing motor carriers, for very different reasons, have 
seconded the demand. The aim of regulation was in some manner 
to protect railroad revenues without depriving the public of any 
motor service which it desired or found convenient, and without 
raising the cost of such service. By the assignment of routes to 
certificated operators and the elimination of irresponsible or in- 
competent truckmen, the cutting of rates to non-compensatory 
levels was to be stopped and the business “stabilized.” The 
public was to have more regular and responsible service, and the 
use to capacity by certificated operators of their trucks, under 





® See Appendix, infra pp. 568-71. 

10 See note 20, infra. 

11 In I. C. C. Hearings, Docket 23,400, such shipper testimony as has been ad- 
vanced has been opposed to regulation. See particularly testimony of representa- 
tives of the Boston Chamber of Commerce, Boston, Dec. 15-16, 1930, and of the 
Merchants’ Association of New York and others, New York, Dec. 18-20, 1930. 
That the demand comes almost exclusively from the railroads is apparent from the 
most cursory examination of the testimony thus far presented in this nationwide 
investigation. 
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conditions of limited competition if not of monopoly, was to re- 
duce the congestion upon the highways. 

That these and other promised advantages are not in all re- 
spects consistent with each other is apparent. That in great 
measure they have not been realized is made plain when the 
practical working of regulation is examined. The complaints of 
the rail carriers in Pennsylvania, which has truck regulation, 
are as earnest as those from New Jersey, where there is none. 
In many states truck regulation is found on the books but not on 
the highway. In others constant amendments are sought in the 
hope of making the law effective. 

There are many reasons for the imperfect operation of truck 
regulation. A very simple one is the ease with which a shipper 
who wants unregulated transportation can procure his own truck 
and operate it for himself. Another is the presence in large num- 
bers of the private or contract carrier.*” 

While the transportation of passengers on any substantial scale 
must be a business of common carriage, such is far from true 
with respect to the carriage of goods. The great contribution 
of the motor truck to modern transportation is its ability to 
perform the particular service required, at the particular time, 
in the particular way, and with the particular details of serv- 
ice demanded by the individual shipper. The business is one 
which lends itself to the making of individual bargains for 
specialized service and which often must be so conducted if its 
economic possibilities are to be realized. This is true both of the 
small user and of the large corporation. The latter, though well 
able to operate its own trucks, often has found it more convenient 
and profitable to contract for this service than to complicate a 
merchandising organization with the machinery of distribution. 
In consequence, while the vast majority of trucks still are owned 
by shippers, the proportion operated by contract carriers is very 
much larger than that operated by common carriers.* As long 





12 The term “ private carrier ” is herein used in its technical sense, in which it is 
synonymous with “contract carrier.’ See Michigan Public Utilities Comm. v. 
Duke, 266 U. S. 570, 576 (1925). “ Private carrier” does not here refer to the 
shipper operating his own truck, though in popular usage the phrase is sometimes 
made to include him. He is not a “ carrier” since he does not operate for hire. 

18 The only available statistics were compiled in the form of traffic surveys by 
the United States Bureau of Public Roads. These show that 82 per cent of the 
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as this tremendous traffic is unregulated it is plain that regulation 
of common-carrier trucks has a very doubtful future. Recogni- 
tion of this fact has given rise to broadening demands for regu- 
latory legislation which will embrace private carriers, and has 
resulted in the passage by some legislatures of statutes in which 
they are included. 

At the outset of the consideration of these legislative proposals 
must be noticed the great practical difficulty involved in framing 
a definition of contract carrier which can be used with any confi- 
dence to determine with precision whether a given operator — 
or a given operation — is within or without the class. It is easy 
to state the broad line of differentiation. The essential factor 
characterizing common carriage has always been that the carrier 
holds himself out to serve the public indiscriminately in whatever 
field of transportation he affords.** A private or contract carrier 
does not so hold himself out to the public, but transports only for 
those whom he chooses, making contracts, as in any other busi- 
ness, for an individual transaction or group of transactions.*° 





trucks in operation are owned outright by shippers, 11 per cent by contract carriers, 
and 7 per cent by common carriers. Of this latter class, only about one third are 
engaged in regular route operation. The futility of regulation of common carriers 
only to reéstablish that dominance which the railroads seek can not be better shown 
than by these figures. As yet not even the most advanced legislatures have seriously 
considered the regulation of the shipper-owned truck. 

14 See Dopir, BAILMENTS AND CARRIERS (1914) $107 (common carriage of 
goods) ; id. § 164 (common carriage of passengers); Gisbourn v. Hurst, 1 Salk. 
249 (1711), defining a common carrier of goods as “ any man undertaking, for hire, 
to carry the goods of all persons indifferently.” A number of well-defined types of 
service by motor vehicle have consistently been held to constitute common carriage. 
Terminal Taxicab Co. v. Kutz, 241 U. S. 252 (1916) (general taxi service) ; Austin 
Bros. Transfer Co. v. Bloom, 316 Ill. 435, 147 N. E. 387 (1925) (same); Re Yellow 
Cab & Baggage Co., P. U. R. 1923A 146 (Neb.) (same); Huston v. Des Moines, 
176 Iowa 455, 156 N. W. 883 (1916) (jitney); Cross v. Chicago, R. I. & P. Ry., 
120 Kan. 58, 242 Pac. 469 (1926) (same); United States Exp. Co. v. Backman, 
28 Ohio St. 144 (1875) (express company) ; Jones v. Voorhees, 10 Ohio 145 (1840) 
(stage coach). 

15 “ The criterion is, whether he carries for particular persons only, or whether 
he carries for everyone. If a man hold himself out to do it for everyone who asks 
him, he is a common carrier; but if he does not do it for everyone, but carries for 
you and me only, that is a matter of special contract.” Ingate v. Christie, 3 Car. & 
K. 61 (1850). A few typical cases in which motor carriers were held to be operating 
as contract carriers only are Bell v. Harlan, 20 F.(2d) 271 (App. D. C. 1927); 
Sanger v. Lukens, 26 F.(2d) 855 (C. C. A. oth, 1928); Re Lampson, P. U. R. 
1929A 125 (Cal.) ; Re Hanes, P. U. R. 1930B 289 (Colo.) ; Griffon v. Villa, P. U. R. 
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That it may be exceedingly difficult, however, in any given 
instance, to decide into which classification a carrier may fall, 
is apparent from the cases in which this issue has arisen for de- 
cision. One who in fact holds himself out to serve the public in 
general can not escape the consequences of his status as a common 
carrier by purporting to make a separate contract with each of 
his customers.*® On the other hand, it is plain that a truckman 
may make more than one contract without abandoning his private 
status. How many customers he may have under separate and 
bona fide private contracts before he will be held to be serving 
the public is not easy to determine.*” The question just put, and 





1928A 652 (La.) ; Towers v. Wildason, 135 Md. 677, 109 Atl. 471 (1920) ; Smith v. 
Public Serv. Comm., 73 Pa. Super. Ct. 209 (1919); Big Bend Auto Freight v. 
Ogers, 148 Wash. 521, 269 Pac. 802 (1928); State v. Vaughan, 97 W. Va. 563, 125 
S. E. 583 (1924). 

16 E.g., Haynes v. McFarlane, 207 Cal. 529, 279 Pac. 436 (1929) ; Public Serv. 
Comm. v. Johnson Motor Freight Lines, P. U. R. 1929C 122 (La.); Restivo v. 
Public Serv. Comm., 149 Md. 30, 129 Atl. 884 (1925) ; Craig v. Public Util. Comm., 
115 Ohio St. 512, 154 N. E. 795 (1926); Breuer v. Public Util. Comm., 118 Ohio 
St. 95, 160 N. E. 623 (1928). The language of such opinions frequently obscures 
the issue by speaking of such contracts as “ subterfuges.” An objective test as to 
whether or not the carrier in fact holds himself out to serve the public would seem 
distinctly preferable. 

17 Numerous decisions maintain that the fact of operation under several con- 
tracts with different customers does not destroy the carrier’s private status. Termi- 
nal Taxicab Co. v. Kutz, 241 U.S. 252 (1916); Film Trans. Co. v. Michigan Pub. 
Util. Comm., 17 F.(2d) 857 (E. D. Mich. 1927); Board of County Comm’rs v. 
Clayburg, P. U. R. 1928B 780 (Colo.) ;Re Didriksen, P. U. R. 1928E 376 (Mont.) ; 
Sammes v. Stewart, 20 Ohio 70 (1851) ; Re Jones, P. U. R. 1924A 540 (Pa.) ; Weaver 
v. Public Serv. Comm., 40 Wyo. 462, 278 Pac. 642 (1929). Yet in several cases the 
existence of a large number of contracts is the basis for a holding that common car- 
riage is being carried on. Michigan Pub. Util. Comm. v. Krol, 245 Mich. 297, 
222 N. W. 718 (1929) ; Re Thome, P. U. R. 1927A 860 (S. D.) ; Re Gueguen, P. U. R. 
1925D 531 (Wash.). In Wisconsin, the commission has laid down a rule that any- 
one with more than three contracts is presumptively a common carrier. Re Auto 
Trans. Co., P. U. R. 1930C 54. And in several instances, persons apparently operat- 
ing under a single contract only have been held common carriers. Doskovitch v. 
Public Util. Comm’rs, 103 N. J. L. 570, 138 Atl. 110 (1927) ; New York Cent. R. R. 
v. Public Util. Comm., 121 Ohio St. 588, 170 N. E. 574 (1930) ; Harlacker v. Adams 
Transit Co., P. U. R. 1928A 12 (Pa.). A similar situation frequently arises where 
the carrier contracts with an association to carry for its members. Such an operator 
was held to be a contract carrier in Hissem v. Guran, 112 Ohio St. 59, 146 N. E. 808 
(1925). In the following cases, however, the carrier was held to be a common car- 
rier in such a situation, the court treating the association as a mere subterfuge to 
conceal service to the public. Davis v. People ex rel. Pub. Util. Comm., 79 Colo. 
642, 247 Pac. 801 (1926); Re Elliott, P. U. R. 1929D 485 (Colo.); Jacksonville- 
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similar issues,‘* whose decision must depend largely upon the 
facts surrrounding a given form of operation, have received 
contradictory answers from different courts. This illustrates 
one of the complications attending motor-carrier regulation. 
Nevertheless the frequent difficulty of determining whether a 
given operator is or is not a private or contract carrier does 
not change the fact that a considerable majority of the trucks 
actually in service for hire are operated by those who are, 
and must be held to be, bona fide contract carriers. The at- 
tempt to include such carriers within the scope of regulation 
presents, therefore, economic as well as legal questions of the first 
importance. 

The means thus far tried for subjecting the private carrier to 
control have been simple. The standard form of common-carrier 
regulation, both of passenger- and freight-carrying vehicles, is a 
statute requiring, as a prerequisite to operation, the issue to the 
carrier by the state public utility commission of a certificate “ of 
public convenience and necessity.” To this requirement is added 
the vesting of broad regulatory power in the commissions, in- 


cluding the power to fix rates, fares, and schedules, which must 
be published and complied with, to require reports, to prescribe 





Springfield Trans. Co. v. Beeley, P. U. R. 1926E 742 (Ill.) ; Fort Lee Trans. Co. v. 
Edgewater, 99 N. J. Eq. 850, 133 Atl. 424 (1926); Henneous v. Flaugh, P. U. R. 
1927A 649 (Pa.). The use of the term “ subterfuge” is open here to the criticism 
made in note 16, supra. 

18 A serious problem which seems destined to increasing importance is the 
status of a specialized carrier, equipped to carry only one type of merchandise and 
refusing to carry any other. An irregular route furniture carrier was declared to 
be a common carrier in Re Vaughn, P. U. R. 1929B 510 (Colo.). A similar decision 
with respect to one distributing photographic films to theatres is Re Exhibitors 
Film Delivery and Serv. Co., P. U. R. 1928E 623 (Colo.). But the latter type of 
carrier has also been held to be a contract carrier. Film Trans. Co. v. Michigan 
Pub. Util. Comm., 17 F.(2d) 857 (E. D. Mich. 1927). 

Another delicate question is created by the fact that a common carrier, even a 
steam railroad, may under certain circumstances properly perform contract car- 
riage. Santa Fe, P. & P. Ry. v. Grant Bros. Const. Co., 228 U.S. 177 (1913). In 
such a situation, it seems proper to treat separately the two types of operation. 
Terminal Taxicab Co. v. Kutz, 241 U. S. 252 (1916). Yet tribunals dealing with 
motor carriers frequently lose sight of this fact. It has been held that a motor 
carrier may not engage in contract carriage with the same name, the same facilities, 
and in the same territory. York Motor Exp. v. Public Serv. Comm., 96 Pa. Super. 
Ct. 174 (1929) ; cf. Re Schauer’s Fast Freight, P. U. R. 1928E 252 (Wis.) (common 
carrier rates fixed by commission may not be deviated from by private contract). 
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accounting methods, and in general to exercise the powers familiar 
in the case of other public utilities.” Every state but one has a 
statute of this general nature, some applying to all common car- 
riers, some only to carriers of passengers, and many only to 
common carriers who operate between fixed termini or over regu- 
lar routes.” 

Regulation of the private carrier, where attempted, has not 
been sought by passing a separate statute designed to cope with 
the problems of contract carriage as such. What has been done 
is so to frame a general regulatory statute, or to amend an exist- 
ing statute, as to include within the definition of the regulated 





See also the following cases, where the entire operation was held to be common 
carriage. Bartels v. Hessler Bros., P. U. R. 1922B 584 (Ill.) (contracts with some 
customers) ; Re Kuchan, P. U. R. 1925B 541 (Mont.). 

Numerous other difficulties can merely be suggested. The fact that it did not 
actually own any vehicles has been held to preclude a forwarding company from 
being a common carrier. Motor Freight, Inc. v. Public Util. Comm., 120 Ohio 
St. 1, 165 N. E. 355 (1929). Contra: United Parcel Serv. v. Inter-City Parcel 
Serv., P. U. R. 1927E 11% (Cal.). In Wayne Trans. Co. v. Leopold, P. U. R. 1924C 
382 (Pa.), a carrier operating under contract was held to be a common carrier 
because he competed with a common carrier. In Northampton Transit Co. v. 
Sandt, P. U. R. 1926E 799 (Pa.), a corporation admitted to be engaged only in 
contract carriage was required to obtain a certificate under a statute regulating 
common carriers only, because private carriage was not permitted by its articles of 
incorporation. 

19 The usual common-carrier statute is discussed in detail in the two articles by 
Rosenbaum and Lilienthal, supra note 8. Citations to the statutes at present in 
force are to be found in the Appendix, infra pp. 568-71. The commission is usually 
given the discretion to refuse certificates, grant them in whole or in part, or “ on 
such terms and conditions as in its judgment the public convenience and necessity 
may require.” Certificates are unassignable without the commission’s consent, and 
in some states they are not transferable under any circumstances. Commissions 
have power to revoke certificates once granted, for causes set forth with varying 
completeness in the statutes. A bond or liability insurance is required. In most 
jurisdictions, a “‘ grandfather clause ” requires the issuance of a certificate to persons 
operating in good faith at the date of the passage of the statute, or at least raises 
a presumption of public convenience and necessity in their favor. 

20 Forty-eight jurisdictions have common-carrier regulatory statutes, the Dis- 
trict of Columbia and every state except Delaware. Of these, thirty-seven regulate 
carriers of persons or property, and eleven regulate carriers of persons only (the 
Nevada statute covers persons and baggage). Of the former group, twenty-five 
include carriers over regular or irregular routes, eleven those over regular routes 
only, and Iowa regulates carriers of persons over regular routes only, but property 
carriers over both regular and irregular routes. Of the statutes governing carriers 
of passengers only, eight cover regular routes only, and three include regular or 
irregular routes. See Appendix, infra pp. 568-71. 
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unit not only the common carrier but the contract carrier as well.”* 
Upon the unit so defined, usually called a “ motor carrier” or 
described by some similar generic term, the regulatory provisions 
are imposed. In broadening the statutory definition to include 
the contract carrier these effective provisions are left unchanged. 
The contract carrier is thus projected bodily into a system of 
regulation which hitherto has never been applied to any but a 
public utility. 

The constitutional validity of such a device has not yet been 
passed upon by the Supreme Court of the United States. It has 
been sustained in certain state decisions *’ and declared invalid 
in others.** Since it seems probable that, if constitutional, this 





21 Careless and contradictory draftsmanship appears in many of the acts. But 
twenty-two of the forty-eight statutes seem to extend their regulations beyond 
common carriage so as to embrace, in whole or in part, the field of contract car- 
riage. Of these, eighteen include carriers of persons or property, fourteen of them 
covering regular or irregular routes, and four regular routes only. Four statutes 
cover only the much smaller class of contract carriers of persons, one including 
regular or irregular routes, and three regular routes only. The practical impor- 
tance of the extension of regulation to contract carriers of persons is perhaps not 
great, though there are numerous types of contract passenger carriers. See many 
of the cases cited in notes 14-18, supra. But the potential significance of even 
these statutes, in extending regulation to property carriers by a simple amendment, 
can not be ignored. For a more detailed discussion of the scope of the statutes, see 
Appendix, infra pp. 568-71. 

22 Cahoon v. Smith, 128 So. 632 (Fla. 1930), probable jurisdiction noted on 
appeal, 51 Sup. Ct. 89 (U. S. 1930); Georgia Pub. Serv. Comm. v. Saye & 
Davis Transfer Co., 170 Ga. 873, 154 S. E. 439 (1930); Rutledge Codperative 
Ass’n v. Baughman, 153 Md. 297, 138 Atl. 29 (1927); Barbour v. Walker, 
126 Okla. 227, 259 Pac. 552 (1927). These four cases, though unsatisfactory as to 
opinions, sustain the regulations as applied to contract carriers, after some discus- 
sion of the constitutional questions involved. Cf. Public Serv. Comm. v. Fox, 
96 Misc. 283, 160 N. Y. Supp. 59 (1916) ; State v. Price, 122 Wash. 421, 210 Pac. 
9787 (1922); Davis & Banker v. Nickell, 126 Wash. 421, 218 Pac. 198 (1923), where 
the statutes in question were declared applicable to contract carriers, but without 
constitutional discussion. See also Smith v. State, 218 Ala. 669, 120 So. 471 (1928) ; 
Haddad v. State, 23 Ariz. 105, 201 Pac. 847 (1921). 

23 State v. Smith, 31 Ariz. 297, 252 Pac. 1011 (1927); Jones v. Ferguson, 181 
Ark, 522, 27 S. W.(2d) 96 (1930) ; Stoner v. Underseth, 85 Mont. 11, 277 Pac. 437 
(1929); Hissem v. Guran, 112 Ohio St. 59, 146 N. E. 808 (1925); Purple Truck 
Garage Co. v. Campbell, 119 Ore. 484, 250 Pac. 213 (1926) ; State ex rel. Pub. Util. 
Comm. v. Nelson, 65 Utah 457, 238 Pac. 237 (1925) ; Weaver v. Public Serv. Comm., 
40 Wyo. 462, 278 Pac. 542 (1929). Some of these cases purport to reach their 
result by construing the statute in question as inapplicable to contract carriers, but 
all do so for constitutional reasons. Cf. Davis & Banker v. Metcalf, 131 Wash. 
141, 229 Pac. 2 (1924). 
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form of regulation will spread throughout the country, as have 
the common-carrier regulations which it supplements, the ques- 
tion whether what is thus attempted can in fact be done obviously 
merits careful attention. 


II 


The decisions of the Supreme Court of the United States with 
respect to motor-carrier regulation are necessarily few, since the 
subject matter itself is of comparatively recent origin. There 
is only one limitation upon state power which can be set down 
with complete certainty. It has twice been adjudicated that a 
state may not, by legislative fiat, require a private carrier to 
become a common carrier against his will. The first of these 
decisions, Michigan Public Utilities Comm. v. Duke,” arose under 
a statute °° which expressly declared all carriers within the regu- 
lated unit to be common carriers. The unit was broad enough to 
include contract carriers.*° It was held that this statute as ap- 
plied to a contract carrier was repugnant to the due process clause 
of the Federal Constitution, since it expressly required a person 
to devote his property to public use without his consent and with- 
out compensation. Despite this decision there are several stat- 
utes still in force which follow closely upon this discredited 
model.** 

The exact scope of the second decision, Frost v. Railroad 
Comm.,” is less easy to determine. The California statute in 
question,”® while including contract carriers within its scope, and 
imposing on common and contract carriers identical regulations 





24 266 U.S. 570 (1925). 

25 Mich. Acts 1923, No. 209. 

26 The regulated unit was defined, in a manner typical of existing acts, as any 
persons who should “ engage in the business of transporting persons or property, 
by motor vehicle, for hire upon or over the public highways of this state, over 
fixed routes or between fixed termini, or hold themselves out to the public as being 
engaged in such business.” 

27 The statutes of Alabama, Kansas, Missouri, Ohio, Texas, and Virginia, all of 
which cover contract carriers, contain an express declaration that the regulated 
unit is a common carrier or a public utility. This declaration is found in each case 
in the act cited in the Appendix, infra pp. 568-71, except for Ohio, where the 
declaration is found in Gen. Cope (Page, 1926) § 614-2a, which is not materially 
amended by the 1929 statute. 

28 271 U.S. 583 (1926). 
#9 Cat, Gen. Laws (Deering, 1923) act 5129. 
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of the customary type,*’ contained no express declaration that 


private carriers might not retain their private status. But in hold- 
ing that a certificate of convenience and necessity could properly 
be required of such carriers, the California court, interpreting the 
act as a whole, decided that even without an express declaration 
it in effect required a private carrier to assume the duties and 
obligations of public service.** It nevertheless sustained the act. 
The Supreme Court of the United States, accepting the interpre- 
tation of the statute by the state court as binding, reversed the de- 
cision on the authority of the Duke case. 

Though complicated by the acceptance of the interpretation 
of the state court, the Frost case at least shows, as is logically 
obvious, that a statute may in actual effect require a contract 
carrier to become a common carrier by the imposition on him of 
the duties of common carriage, even though there is no express 
statement of such an intention. In the light of the decision in 
that case, an examination of the validity of the existing statutes 
which regulate the private carrier must begin with the determina- 
tion of what regulations are imposed, and of their necessary effect 
upon the carrier’s private status. 

As has been said, the requirement which is universally exacted 
from all regulated operators, whatever their status, is that a cer- 
tificate of public convenience and necessity must be obtained 
from the commission as a condition precedent to operation. A 
more unfortunate or ambiguous phrase than “ public convenience 
and necessity ” has seldom been invented. It might well mean 
anything which a public utility commission desired it to mean; 
and in fact, as a result either of explicit legislative definition or of 
interpretation by courts and commissions, a very considerable 
variety of meaning is in practice disclosed. With surprising 
unanimity, however, courts and commissions have agreed that 
the primary test of the public convenience and necessity of a- 
proposed service is the adequacy or inadequacy of existing service 
on the route or in the territory which the applicant seeks to serve. 





30 The initial section, copied verbatim in several other acts, defined “ transporta- 


tion company ” as any person operating “ any automobile . . . used in the business 
of transportation of persons or property, or as a common carrier, for compensa- 
tion . . . between fixed termini or over a regular route.” 


31 Frost v. Railroad Comm., 197 Cal. 230, 240 Pac. 26 (1925). 
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Uniformity does not result, however, since wide variations exist 
as to the tests by which the adequacy of the existing service is 
to be determined. The requirement that the effect of certifica- 
tion upon existing modes of transportation be considered by the 
commission is frequently placed, in varying terms, in the statute 
itself.** In some statutes, however, it is specifically provided that 
the existence of other transportation facilities shall not of itself 
be cause for refusal to grant a certificate, although it may be 
cause for limiting the extent of the proposed new service.** In 
still other states it is provided that no certificate is to be deemed 
to establish a monopoly,** and in some states a qualified applicant 
must be certificated without regard to the existence of other 
service.*° 

The latter situation is exceptional, however, and as a general 
proposition it can safely be said that either by statutory require- 
ment or by commission interpretation it is settled law with respect 
to the certification of common carriers that the test of public 
convenience and necessity is to be found in the adequacy or in- 
adequacy of existing service, however that adequacy or inade- 
‘quacy may be measured.” 


































32 Numerous statutes in general terms require the commission to consider the 
service being rendered by existing carriers. Indiana, Kentucky, Minnesota, Mis- 
sissippi, Missouri, North Carolina, North Dakota, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Wisconsin. Several go further and state that a certificate 
may not be granted unless existing service is inadequate. Florida, Montana, Vir- 
ginia, Washington, West Virginia. A few refer to the adequacy of the service 
offered by the applicant as a factor. Idaho, Oregon, Tennessee; cf. Louisiana 
(inadequacy a ground for revocation of certificate once granted). For citations, 
see Appendix, infra pp. 568-71. 

33 South Carolina, Texas, West Virginia. These statutes do not, however, pur- 
port to abolish the test of adequacy of existing service. They merely condition its 
application. 

84 E.g., Wyoming. 

35 This is the case by express statutory provision in the Iowa irregular-route- 
truck statute and the Wyoming law. The same result has been reached by inter- 
pretation in Nebraska. See Appendix, infra pp. 568-71. 

36 Courts: Certificate granted for inadequacy of existing service: Bartonville 
Bus Line v. Eagle Motor Coach Line, 326 Ill. 200, 157 N. E. 175 (1927); Appeal 
of Beasley Bros., 206 Iowa 229, 220 N. W. 306 (1928); Yazoo & M. V. R. R. v. 
Public Serv. Comm., 170 La. 441, 128 So. 39 (1930); Rapid Ry. v. Public Util. 
Comm., 225 Mich. 425, 196 N. W. 518 (1923); West Jersey & Seashore R. R. v. 
Public Util. Comm. 149 Atl. 269 (N. J. 1930); Warren-Salem Coach Line Co. v. 
Public Util. Comm., 116 Ohio St. 383, 156 N. E. 453 (1927); Chicago, R. I. & 
P. Ry. v. State, 126 Okla. 48, 258 Pac. 875 (1927); Petersburg, H. & C. P. Ry. v. 
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What is the situation of the private carrier when he becomes a 
part of such a system? A person desiring to operate under a 
single contract to haul goods for a corporation or an association 
still is proposing to transport property for hire. He must, under 
the ordinary statute, apply for a certificate of convenience and 
necessity. The test for the grant or refusal of such a certificate 
is the adequacy of existing service to meet the public demand. 
If the applicant is to remain a private carrier, though subject to 
the act, this test is manifestly so inapplicable as to be absurd. 





State Corp. Comm., 152 Va. 193, 146 S. E. 292 (1929); Northern Pac. Ry. v. 
D. P. W., 144 Wash. 47, 256 Pac. 333 (1927); Quesenberry v. State Road Comm., 
103 W. Va. 714, 138 S. E. 362 (1927). Certificate denied for adequacy of existing 
service: West Suburban Trans. Co. v. Chicago & W. T. Ry., 309 Ill. 87, 140 N. E. 
56 (1923); Superior Motor Bus Co. v. Community Motor Bus Co., 320 Ill. 175, 
150 N. E. 668 (1926) ; Cooper v. McWilliams & Robinson, 221 Ky. 320, 298 S. W. 
861 (1927); Re Samoset Co., 125 Me. 141, 131 Atl. 692 (1926); State ex rel. 
Lovantos v. Terte, 23 S. W.(2d) 120 (Mo. 1929); Fornarotto v. Public Util. 
Comm., 105 N. J. L. 28, 143 Atl. 450 (1928); McLain v. Public Util. Comm., 110 
Ohio St. 1, 143 N. E. 381 (1924) ; Chicago, R. I. & P. Ry. v. State, 123 Okla. 190, 
252 Pac. 849 (1927); Abbott v. Public Util. Comm., 48 R. I. 196, 136 Atl. 490 
(1927); Trescot Transfer Co. v. Sawyer, 138 S. C. 337, 136 S. E. 481 (1926) ; Re 
James, 99 Vt. 265, 132 Atl. 40 (1926) ; Yelton & McLaughlin v. D. P. W., 136 Wash. 
445, 240 Pac. 679 (1925); Monongahela W. Pa. Pub. Serv. Co. v. State Road 
Comm., 104 W. Va. 183, 139 S. E. 744 (1927). 

Commissions: Certificate granted for inadequacy of existing service: Re Central 
of Ga. Motor Transport Co., P. U. R. 1928E 535 (Ala.); Re Arizona Trans. Co., 
P. U. R. 1929C 341 (Ariz.); Re Phoenix Motor Coach, P. U. R. 1925E 340 
(Ariz.) ; Re California Transit Co., P. U. R. 1927E 650 (Cal.) ; Re Carver, P. U. R. 
1923B 242 (Colo.); Re Arnett, P. U. R. 1925A 832 (Colo.); Re Gold Star Line, 
P. U. R. 1927C 531 (Ill.); Re Egyptian Trans. Co., P. U. R. 1929E 199 (IIl.); 
Re Meadors & Allen, P. U. R. 1929B 513 (Ind.); Ex parte Vincent, P. U. R. 1928C 
178 (La.); Re Maine Motor Coaches, Inc., P. U. R. 1926B 545 (Me.); Re New 
York, N. H. & H. R. R., P. U. R. 1926D 157 (Mass.); Re Murphy Transfer 
& Storage Co., P. U. R. 1927C 806 (Minn.); Re McCartney, P. U. R. 1929C 512 
(Mo.); Re Howe & Holt Transfer Co., P. U. R. 1928A 860 (Mont.); Re Boyce, 
P. U. R. 1923A 153 (Nev.); Re Gillingham, P. U. R. 1923D 540 (N. H.); Re 
Boston & Maine Trans. Co., P. U. R. 1927A 98 (N. H.); Re Choate & Tumulty, 
P. U. R. 1928A 98 (N. J.); Re Bee Line, P. U. R. 1926D 67 (N. Y.); Re Tri-City 
Motor Trans. Co., P. U. R. 1930B 417 (N. D.); Re Sholl Trans. Co., P. U. R. 
1930B 302 (N. D.); Re National Freight & Delivery Co., P. U. R. 1927C 728 (Pa.); 
Re DeMaris, P. U. R. 1929A 133 (R. I.) ; Re Munk, P. U. R. 1926C 417 (S. D.); 
Re Phelps, P. U. R. 1928B 677 (S. D.); Re Utah Cent. Truck Line, P. U. R. 
1927C 397 (Utah); Re Jewett, P. U. R. 1928B 225 (Vt.); Re Wright, P. U. R. 
1925B 141 (Va.); Re Middaugh, P. U. R. 1927E 207 (Wash.); Re Inter-County 
Motor Coach Line, P. U. R. 1928B 680 (Wis.); Re Scott, P. U. R. 1927C 626 
(Wyo.); cf. Re S. Y. A. Bus Line, P. U. R. 1928E 98 (Neb.) (statute held to give 
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The public in general makes no demand for this applicant’s serv- 
ice. Such a demand, if made, would be useless unless the appli- 
cant ceases to be a private carrier, since by hypothesis he does 
not hold himself out to serve, and can not be made to serve, 
any but the party to his single contract. His service will 
not, if he remains a private carrier, be offered to the public at 
large. The grant of the certificate, if made, will produce no addi- 
tional service to the public in general, nor does the present exist- 
ence of common-carrier service meet the demand which the ap- 
plicant’s customers, for reasons of their own, have manifested for 
his service. 

In short, the principle which underlies the existing forms of 
regulation is wholly inapplicable to the private carrier. It was 
not formulated for the purpose of controlling individual contracts 
to serve individual customers. It was designed to equalize, over 
a period of time, the need of an entire community for a given type 
of service and the supply of such service. A contract carrier who 
can not be forced, even though certificated, to respond to a given 
public demand has no place in such a system. The demand for 
service to which he responds is not a public one, statistically cal- 
culable. It is a single private demand or series of private de- 





commission no authority to refuse a certificate to an applicant). Certificate denied 
for adequacy of existing service: Re Steele’s Trans. Co., P. U. R. 1923E 246 (Ariz.) ; 
Re Ayres-Whiteside Trans. Co., P. U. R. 1928A 108 (Cal.); Re Giacomelli Bros., 
P. U. R. 1928A 425 (Colo.); Re City Cab Serv., P. U. R. 1930A 113 (Conn.); Re 
Packard DeLuxe Lines, P. U. R. 1924A 458 (Ill.); Re Reeder, P. U. R. 1928E 
136 (Ind.); Re Spurgin, P. U. R. 1925D 219 (Iowa); Ex parte Vincent, P. U. R. 
1928C 178 (La.); Re Portland Taxicab Co., P. U. R. 1923E 772 (Me.); Re 
Detroit-Chicago Motor Bus Co., P. U. R. 1928C 102 (Mo.); Re Butte-Dillon 
Freight Serv., P. U. R. 1930B 302 (Mont.); Re Nevada-California Stage Co., 
P. U. R. 1924A 460 (Nev.); Re Pickwick Stages, P. U. R. 1929D 645 (Nev.); 
Re Gold Star Line, P. U. R. 1927A 164 (N. H.) ; Public Serv. Ry. v. Mayr, P. U. R. 
1926E 352 (N. J.); Re Northport Trans. Co., P. U. R. 1927C 605 (N. Y.); Re 
Fargo-Moorehead Trucking Co., P. U. R. 1927A 350 (N. D.); Re Salisbury 
Trans. Co., P. U. R. 1927C 611 (Ohio); Re Chester Auto Bus Line, P. U. R. 
1923E 384 (Pa.); Re Hoxsie, P. U. R. 1927C 270 (R. I.); Re Jensen, P. U. R. 
1927C 623 (S. D.); Re Devers, P. U. R. 1929A 131 (S. D.); Re O’Driscoll, P. U. 
R. 1927A too (Utah); Re James, P. U. R. 1923E 857 (Vt.); Re Olympia-Tacoma 
Auto Freight Co., P. U. R. 1928C 113 (Wash.); Re Cannonball Express Co., 
P. U. R. 1929A 131 (Wis.) ; Re Wyoming Trans. Co., P. U. R. 1925E 861 (Wyo.); 
cf. Vernonia Stage Line v. Spokane, P. & S. Trans. Co., P. U. R. 1929A 124 (Ore.) 
(certificate granted in spite of adequacy, with a declaration that the policy of the , 
act is to promote competition). 
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mands, the recurrence of which can not be predicted and re- 
sponse to which can not be compelled. 

The manifest incongruity between the legal and practical status 
of the private carrier and the theory and application of the regu- 
latory statutes shows what, as a matter of interpretation, the 
legislatures must be held to have intended. While the legislative 
history of the successive enactments varies in different states,*’ 
there is always a background of common-carrier regulation. An 
attempt to project against this background a type of carrier so 
completely out of harmony with it produces a result so meaning- 
less that the legislatures can not be presumed to have intended it. 
The conclusion must be either that the legislatures intended the 
commissions to set up standards for certification of the private 
carrier wholly different from those applied to common carriers, or 
that it was intended to require all regulated carriers to become 
common carriers. Every indication points to the latter conclu- 
sion. In no case has a separate system of control been set up for 
the private carrier. Ordinarily the principal features of the act 
are exactly the same as if common carriers alone were included. 
Regulatory provisions which destroy the very essence of the pri- 
vate carrier’s status are made applicable to him as to common 
carriers. As has been said, generally all that is done is to broaden 
the definition of the regulated unit so as to include him within it, 
and all the machinery devised for and appropriate to the regulation 
of common carriers only is left applicable to the private carrier.** 





87 For example, in Ohio an act which for four years was applied only to 
common carriers was amended in 1929 to include the private carrier, no other 
alteration of substance being made. In Georgia the present statute, which in- 
cludes all carriers for hire within the regulated unit, is the first regulation of 
either contract or common carriers by that state. The form of standardized act 
was so closely followed in the latter act and similar ones, however, as to render 
insignificant this difference in chronological sequence. 

38 Consideration of the practical difficulties resulting from the application of 
regulation indiscriminately to private and to common carriers reinforces the 
argument drawn from the inapplicability to the former of the principle under- 
lying common-carrier regulation. If the existing service is adequate, a new cer- 
tificate will not, under the prevailing practice, be granted. So no private carrier 
could properly be given a certificate where existing common carriers could handle 
the traffic. The familiar “grandfather clause” granting certificates as of right 
to carriers operating at the passage of the statute would not save the situation, 
as the protection of these clauses does not extend to new conditions which in- 
volve changes in routes or service, and such changes are, of course, very frequent 
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Aside from the question whether the Supreme Court was com- 
pelled to adopt the construction of the California statute made by 
the California courts, there is, therefore, little question that that 
interpretation was correct. The regulation to which the legisla- 
ture subjected the private carrier showed as clearly as could an 
express declaration that it was intended that the contract carrier 
should for all legal and practical purposes become a common car- 
rier. What was true of the California statute is equally true of 
every statute in which the device has been followed.*® For the 
reasons given by the Supreme Court in the Frost case all are un- 
constitutional. 

There are certain decisions of state courts subsequent to the 
Frost case which seek to avoid its result by differently “ interpret- 
ing ” statutes which in every substantial detail are like the Cali- 
fornia statute there disapproved. Such interpretation frequently 





with contract carriers. Moreover, many common carriers operate over broadly 
stated “irregular routes.” Such carriers ordinarily would be able to extend their 
operations, so far as the actual physical carriage went, to meet the new demand, 
and it might well be that the private carrier would never be able to get a permit. 
On the other hand, the existence of a contract carrier would not bar the applica- 
tion of a proposed common carrier. The contract carrier, if he remained such, 
could not contend that he proposed to give the general public such service as it 
might need. 

But if it be assumed that the private carrier could obtain a certificate, without 
defeating the whole purpose of certification, and having obtained it would remain, 
in some restricted legal sense, a private carrier, it is plain that he could no longer 
conduct his business in the manner characteristic of it. In theory a private op- 
erator doing business like other merchants under a system of free contract, in 
practice he would find himself controlled in detail as to the most important fea- 
tures of his contracts. Public regulation of a private motor carrier is a con- 
tradiction in terms. 

How a schedule of rates can be made in advance to govern the indefinite and 
unlimited variation of service which is the reason for existence of the private 
motor carrier is difficult to see. The service grew up under a system of individual 
bargaining and is fitted for no other. For these additional reasons, “ regulation ” 
of the private carrier means, in practice, forcing him to become a common carrier. 

39 By this is meant, of course, statutes where the requirement of obtaining 
true “ certificates of convenience and necessity ” is exacted of contract carriers. 
Such is not the case where certificates are granted them as a matter of right, 
without discretion in the commission to withhold them. Cf. Clark v. Poor, 
274 U.S. 554 (1927). Of the statutes which apply to contract carriers, however, 
only that in Wyoming clearly is of this type. Several statutes are obscure on 
the point, in that they set up different classes of carriers, the extent of which, 
and the requirements for the certification of which, are ambiguously set forth. 
See, e.g., North Dakota, Oklahoma, South Carolina, South Dakota, Virginia. 
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consists of a bald assertion that the statute does not require a pri- 
vate carrier to become a common carrier.*® It is submitted that 
this is not such an interpretation of the meaning of the statute as 
to be binding upon the Supreme Court under the familiar rule, 
but is merely a pronouncement as to its legal effect, which the 
Supreme Court may properly review. Nevertheless, since the 
language of the majority opinion in the Frost case does not neces- 
sarily exclude the possibility of acceptance of such a statement of 
the effect of a regulatory statute by the state court, it is proper 
to inquire further into the constitutionality of these regulations of 
the private carrier as such, assuming, arguendo, that they permit 
him to remain a private carrier. 


It 


Perhaps the best approach to an analysis of the power of the 
state to regulate the private carrier, in that capacity, is again found 
in the Frost case. Without resorting to the somewhat vague term 
“police power,” it is clear that there are two distinct types of 
power which the state may attempt to assert. These are, first, 
the power arising from the public control of the highways to 
enact measures in the interest of preserving their condition and 
the safety of the traveling public; and second, the power to 
regulate the business of the carrier by reason of the nature of 
that business. 

Much can be and has been accomplished in the solution of the 
problems created by automotive transportation through the exer- 
cise of the state’s control of its highways. Speed, height, and 
weight limitations, licensing and registration provisions, require- 
ment of indemnity bonds or insurance protection to the public, 





40 See, e.g., Georgia Pub. Serv. Comm. v. Saye & Davis Transfer Co.; Rutledge 
Codperative Ass’n v. Baughman; Barbour v. Walker, all supra note 22. A signifi- 
cant interpretation to the contrary was made by the Ohio commission under the 
1929 statute, however, in Re Railway Express Agency, Inc., U. S. Daily, March 18, 
1930, at 163. Moreover, the 1929 Georgia act has, within the past month, received 
the interpretation here contended for, by a federal three-judge court in the Northern 
District of Georgia. Johnson Transfer & Freight Lines v. Perry, Equity No. 598, 
Jan. 24, 1931. Despite the absence of an express declaration in the act, it was 
held that to subject a contract carrier to its regulations was to require him to be- 
come a common carrier, and that it was therefore unconstitutional. 
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special tax exactions for the use of the highways, insistence upon 
proper qualifications of those who drive motor vehicles, all these 
may be imposed upon all who own or operate motor vehicles, in 
the interest of public safety and the like. The imposition is, 
however, upon the general public as such. The type of business or 
other purpose for which the vehicle is employed has nothing to do 
with the regulation enforced. The validity of such measures is 
unassailable.** 

Regulation imposed upon a particular business or occupation 
for economic reasons stands obviously upon a very different foot- 
ing.** There may well be constitutional sanction for such regula- 
tion, and that applied to public utilities is an obvious example. 
The source of this power has, through a long series of decisions, 
come to be expressed by the elastic formula that the business in 
question is “ affected with a public interest.” It is on this basis 
that the Supreme Court has sustained state determination of the 
rates of common carriers, gas and electric companies, insurance 
companies, grain elevators, and the like.** 

The Frost case is direct authority for the proposition, logically 
quite obvious, that the two sources of power referred to are en- 
tirely separate and distinct. If a statute is genuinely a highway - 





41 See, e.g., Christy v. Elliott, 216 Ill. 31, 74 N. E. 1035 (1905) (speed) ; 
State v. Mayo, 106 Me. 62, 75 Atl. 295 (1909) (prohibition against use of certain 
streets); Commonwealth v. Boyd, 188 Mass. 79, 74 N. E. 255 (1905) (registra- 
tion) ; In re Opinion of the Justices, 251 Mass. 569, 147 N. E. 681 (1925) (compul- 
sory insurance) ; In re Opinion of the Justices, 81 N. H. 566, r29 Atl. 117 (1925) 
(same) ; Ogilvie v. Hailey, 141 Tenn. 392, 210 S. W. 645 (1918) (license tax). 

42 FreEUND, PoticE Power (1904) $§ 372, 373 et seqg.- For necessary purposes 
of presentation, and for want of a less ambiguous phrase, the term “ business 
regulation” is used in this article in contradistinction to “ highway regulation.” 
There are, of course, many measures passed in the interest of “ peace, safety, 
health and morals” which affect the conduct of business, and could be called 
business regulations, and yet may be imposed on business enterprises in general, or 
even on a single enterprise (e.g., licensing provisions) not affected with a pub- 
lic interest. The term as herein employed, however, refers to those drastic regula- 
tions of the conduct of a particular industry, because of its nature, for reasons 
involving the economic security of the community, the standard example of 
which is rate fixing. With rate fixing, Freund classes the requirement of equal 
service, requirements in the interest of public convenience, and requirements and 
restraints in the interest of financial security. Ibid. 

43 See, e.g., Munn v. Illinois, 94 U. S. 113 (1876); Peik v. Chicago & N. W. 
Ry., 94 U. S. 164 (1876) ; German Alliance Ins. Co. v. Lewis, 233 U. S. 389 (1914) ; 
Union Dry Goods Co. v. Georgia Public Serv. Corp., 248 U. S. 372 (1919). 
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protection measure such as a weight limitation, it will be sus- 
tained as such. If a business is of the type which is said to be 
clothed with a public interest, its rates and other incidents may be 
regulated. But an effort to regulate a business which is not of a 
type susceptible of regulation is not helped as to its validity by 
attaching such a regulation as a condition precedent to the use of 
the highways. Thus, in the Frost case, the court declared uncon- 
stitutional a business regulation requiring private carriers to be- 
come common carriers, against the contention that the power of 
the state to exclude vehicles for hire from its roads was sufficiently 
broad to allow the imposition of this requirement as a condition of 
operation thereon, saying: 


“ There is involved in the inquiry not a single power, but two distinct 
powers. One of these—the power to prohibit the use of the public 
highways in proper cases — the state possesses; and the other — the 
power to compel a private carrier to assume against his will the duties 
and burdens of a common carrier — the state does not possess. It is 
clear that any attempt to exert the latter, separately and substantively, 
must fall before the paramount authority of the Constitution. May it 
stand in the conditional form in which it is here made? ... It would 
be a palpable incongruity to strike down an act of state legislation which, 
by words of express divestment, seeks to strip the citizen of rights 
guaranteed by the federal Constitution, but to uphold an act by which 
the same result is accomplished under the guise of a surrender of a 
right in exchange for a valuable privilege which the state threatens 
otherwise to withhold. It is not necessary to challenge the proposi- 
tion that, as a general rule, the state, having power to deny a privilege 
altogether, may grant it upon such conditions as it sees fit to impose. 
But the power of the state in that respect is not unlimited; and one of 
the limitations is that it may not impose conditions which require the 
relinquishment of constitutional rights.” ** 


This rule that the state may not impose a condition, involving 
the surrender of constitutional rights, upon a privilege which it 
has otherwise complete power to grant or withhold, has been laid 
down in many cases.*® 





#4 271 U. S. 583, 593-94 (1926). 

45 Pullman Co. v. Kansas, 216 U. S. 56 (1910); Sioux Remedy Co. v. Cope, 
235 U. S. 197 (1914) ; Western Union Tel. Co. v. Foster, 247 U. S. 105 (1918); 
Terral v. Burke Const. Co., 257 U. S. 529 (1922). 
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In short, a business is or is not susceptible of regulation ac- 

cording to its character. With this distinction in mind, an analysis 
may be made of the regulations imposed on the contract carrier 
by the ordinary statute. In classifying them as highway regula- 
tions on the one hand, or regulations of the business of carriage 
on the other, no assistance is ordinarily rendered by the statutes 
themselves, which usually group together without distinction all 
their provisions concerning motor carriers. 


IV 


It seems wisest, therefore, to discuss first that regulation which 
is most typically a regulation of the business itself and not a high- 
way measure, namely, the regulation of rates.** In the long line 
of cases dealing with governmental price fixing, the standard 
justification of legislative action has been the determination that 





46 Nearly all the motor-carrier statutes give the power of rate regulation over 
the regulated unit, some mandatorily imposing the duty to fix the rates of all car- 
riers subject to the act, some merely giving the commission power to fix or ap- 
prove the rates charged. In some jurisdictions where the power has been con- 
ferred, it has not yet been exercised Ohio and Georgia, for instance. The 
widespread use of the power is evidenced, however, by the following sample cases 
in which it was exercised. Re Rates and Fares Charged by Motor Vehicles, 
P. U. R. 1922E 444 (Ariz.); Re Monroe, P. U. R. 1926E 684 (Cal.); Re Buster, 
P. U. R. 1928E 199 (Colo.); Re Jitneys of New Britain, P. U. R. 1926C 650 
(Conn.) ; Re Washington-Interurban R. R., P. U. R. 1928E 712 (D. C.); Schaub 
v. People’s Motor Coach Co., P. U. R. 1928D 693 (Ind.); Matter of Funk v. 
Bader, June 30, 1930 (Iowa R. R. Comm.); Wichita v. Hussey, 126 Kan. 677, 
271 Pac. 403 (1928); Re Rates for Motor Carriers of Freight, P. U. R. 1930E 488 
(La.); Re Rates of Motor Vehicle Operators Transporting Milk, P. U. R. 1930E 
249 (Md.); Re Duluth, S. S. & A. R. R., P. U. R. 1928B 659 (Mich.) ; Re Purple 
Swan Safety Coach Lines, P. U. R. 1928A 193 (Mo.); Re Howe & Holt Transfer 
Co., P. U. R. 1928A 860 (Mont.) ; Roselle Park v. Public Util. Comm., 144 Atl. 623 
(N. J. 1929) ; Re Schenectady Rapid Transit, P. U. R. 1930E 32 (N. Y.) ; Interstate 
Trans. Co. v. Minneapolis, St. P. & S. Ste. M. R. R., P. U. R. 1930C 68 (N. D.) ; Re 
Motor Vehicle Freight Classification, P. U. R. 1928A 90 (Ore.) ; Re Rates and Prac- 
tices of Com’! Truck Haulers, P. U. R. 1925D 524 (Ore.) ; Re General Rules and Regu- 
lations for Motor Carriers, P. U. R. 1930C 245 (Okla.); Schaeffer v. Citizens 
Transit Co., P. U. R. 1925E 737 (Pa.); Re Russell, P. U. R. 1928E 199 (Utah) ; 
Re Auto Trans. Co., P. U. R. 1930C 54 (Wis.). The practical difficulties of ap- 
plying such regulation to irregular route and contract carriers are, of course, tre- 
mendous. See Re Anywhere-for-hire Carriers, P. U. R. 1928D 427 (Ore.) (im- 
practicability of rate regulation of furniture haulers admitted); Re Yellow Taxi 
Line, P. U. R. 1926E 804 (S. D.) (judicial notice taken of the universal practice 
of undercutting published rates). 
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the enterprise in question was of a type “ clothed with a public in- 
terest.” It was never intimated that common carriers’ charges 
might be fixed because such control in some way guarded the life 
and limb of the traveler or preserved the surface of the highway. 
No more plausibly can such an argument be advanced in the case 
of the private carrier.” The question is squarely presented, 
therefore, whether private or contract motor carriage, as distin- 
guished from common carriage by motor, is a business so clothed 
with a public interest as to be subject to state regulation of rates. 
It is submitted that this question admits only of a negative answer. 

The reason immemorially given for the state’s ability to exer- 
cise drastic supervision and regulation over the common carrier 
class has been that this class was affected with a public interest.*® 
Indeed, in the cases involving carriage from the earliest common 
law down to the latest adjudications of the Supreme Court of the 
United States, the terms “ common carrier ” and “ clothed with a 
public interest”? have been synonymously and interchangeably 
used. If rate regulation of private carriers is to be sustained, the 
above authorities must be said not to establish synonymity be- 
tween “common carriage” and “ public interest,” but merely to 
demonstrate that the common carrier is “ affected with a public 
interest,” leaving it open to assertion that the private carrier is 
likewise so affected. 





47 Another drastic type of regulation exercised over motor carriers in several 
jurisdictions, worthy of being noted here, is supervision over all security issues 
made by them. See Re Gray Line Motor Tours, P. U. R. 1929E 87 (Cal.); Re 
Atlantic Motor Exp., P. U. R. 1930C 223 (Me.); Re Southern Mich. Trans. Co., 
P. U. R. 1930B 168 (Mich.) ; Re Pioneer Bus Lines, P. U. R. 1929C 466 (Neb.) ; 
cf. Re Indianapolis Street Ry., P. U. R. 1928A 670 (Ind.) (stock sale dis- 
approved). 

48 “From the same source comes the power to regulate the charges of com- 
mon carriers, which was done in England as long ago as the third year of the 
reign of William and Mary. ... Common carriers exercise a sort of public of- 
fice, and have duties to perform in which the public is interested.... Their 
business is, therefore, ‘ affected with a public interest,’ within the meaning of the _ 
doctrine which Lord Hale has so forcibly stated.” Munn v. Illinois, 94 U. S. 113, 
129 (1877). See also Chicago, B. & Q. R. R. v. Iowa, 94 U. S. 155 (1876); Peik 
v. Chicago & N. W. R. R., 94 U. S. 164 (1876) ; Ruggles v. Illinois, 108 U. S. 526 
(1883) ; Illinois Cent. R. R. v. Illinois, 108 U. S. 541 (1883); and the list of com- 
mon law authorities on rights and duties of carriers in McCurdy, The Power of a 
Public Utility to Fix its Rates and Charges in the Absence of Regulatory Legis- 
lation (1924) 38 Harv. L. Rev. 202, 207, n.12. 
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But the entire language and intendment of the opinions would 
indicate that the sole inference from the clothing of common 
carriers with a public interest is that other kinds of carriers are 
not so clothed. If such were not the case, there would result an 
unprecedented anomaly in the law. Operating side by side would 
be two types of carriers, both affected with a public interest, both 
subject to identical drastic regulation, yet one allowed to pick and 
choose his customers, while the other was obliged to provide 
transportation for any member of the public who so desired it. 
Such a result is inconsistent with the whole spirit and applica- 
tion of the phrase “clothed with a public interest.” Moreover, 
it runs counter to a fundamental principle of the law of regulation 
of business by public authority, as hitherto understood. A long 
line of decisions shows that, in the case of the enterprises which 
have hitherto been subjected to rate regulation as being affected 
with a public interest, the privileges conferred by the state upon 
the business have carried with them the correlative duty to serve 
all the public, as well as to supply the service at a reasonable 
figure.*® 

In these cases, it is true, the existence of the duty to serve the 
public has been declared to result more from the grant of a total 
or partial monopoly, such as that conferred by a certificate of 
public convenience and necessity, than from the imposition of rate 
regulation. And it would be possible to regulate rates without 
more than nominal certification,” or without any at all. It is 
nevertheless significant that in those businesses whose rates have 
been fixed by the state, an accompanying duty to serve the public 
has been implied, as part and parcel of the rights and duties in- 
volved in a business clothed with a public interest." This duty to 





49 Allnutt v. Inglis, 12 East 527 (1810); Weymouth v. Penobscot Log Driving 
Co., 71 Me. 29 (1880); State ex rel. Gwynn v. Citizens’ Tel. Co., 61 S. C. 83, 
39 S. E. 257 (1901) ; Shepard v. Milwaukee Gas Light Co., 6 Wis. 539 (1858) ; see 
Chicago & N. W. Ry. v. People, 56 Ill. 365, 378 (1870) ; Louisville, E. & St. L. R. R. 

_v. Wilson, 119 Ind. 352, 358, 21 N. E. 341, 343 (1889); Chaplin, Limitations Upon 
the Right of Withdrawal from Public Employment (1903) 16 Harv. L. Rev. 555 
et seq.; Wyman, The Law of the Public Callings as a Solution of the Trust Prob- 
lem (1904) 17 Harv. L. Rev. 156 et seg.; 2 Kent, Comm. §§ 598, 599. 

50 See note 39, supra. 

51 It has been suggested that insurance presents an example of a business so 
far affected with a public interest as to permit legislative regulation of its rates 
although the public has no legal right to demand and receive service. The sug- 
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serve all has been scrupulously exacted from the motor common 
carrier, who has been found to be clothed with a public interest. 
The present effort to regulate private-carrier rates implies that 
the private carrier as well is clothed with a public interest. But 
to regulate private and common carriers identically, and as an 
exercise of the identical power over business charged with a pub- 
lic interest, and yet to argue that one must serve all comers and 
the other need not, is to attempt a distinction which is unsup- 
ported by logic or authority. 

It follows that cases like Michigan Public Utilities Comm. v. 
Duke * and Frost v. Railroad Comm.,” holding that a private car- 
rier may not be converted by legislative fiat into a common car- 
rier, and Terminal Taxicab Co. v. Kutz, holding that a taxicab 
company, insofar as it rents out automobiles on private contract, 
is not a public utility, are authority for the proposition that the 
private carrier is not affected with a public interest. Conse- 
quently, he is not subject to governmental rate-fixing, though this 
specific question has yet to be passed upon. 

It is not only by making this comparison with the common car- 
rier that it becomes apparent that the private carrier can not be 
subjected to legislative rate determination. An examination of 
the decisions since Munn v. Illinois *° which have pricked out the 





gestion is predicated upon certain supposed intimations in the decision in German 
Alliance Ins. Co. v. Lewis, 233 U. S. 389 (1914). The opinion does not, however, 
lay down the proposition that an insurance company can not constitutionally be 
required by statute to serve all proper persons who apply. It was enough to de- 
cide that it was so far clothed with a public interest that its rates could be 
regulated. 

The next step has since been taken. By Acts 1925, c. 346, § 113d, the legisla- 
ture of Massachusetts provided administrative and judicial machinery under 
which an applicant for insurance may compel the issue to him of a policy. This 
was held constitutional in In re Opinion of the Justices, 251 Mass. 567, 613, 147 
N. E. 681, 700 (1925). 

But in the Frost case the Supreme Court specifically held that the business 
of private carriage by motor could not be transmuted by legislative fiat into a 
public calling, by necessary implication excluding the power exercised over insur- 
ance companies as above set forth. Moreover, in the motor-carrier statutes, rate 
regulation does not stand alone, but is accompanied by certification, a partial 
grant of monopoly of just the type discussed in cases cited in note 49, supra. 

52 266 U.S. 570 (1925). 

58 o71 U.S. 583 (1927). 

54 241 U.S. 252 (1916). 

55 og U. S. 113 (1876). 
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line between those enterprises whose prices may be fixed by law 
and those whose prices may not be so fixed, discloses that in no 
way does the business of private or contract carriage fall within 
any of the criteria which determine that a business is clothed with 
a public interest. 

This is most obviously true of the test of “ devotion ” to a pub- 
lic use. Though the employment of this phrase as a touchstone 
has been much criticized, it was used by the ultimate arbiter, the 
Supreme Court of the United States, in one of its most recent pro- 
nouncements on the subject. In Tyson v. Banton, Mr. Justice 
Sutherland, for the majority, in holding that the business of 
theatre-ticket brokerage was not affected with a public interest, 
used the following language: 


“ The significant requirement is that the property shall be devoted to 
a use in which the public has an interest, which simply means, .. . 
that it shall be devoted to ‘a public use.’ Stated in another form, 
a business or property, in order to be affected with a public interest, 
must be such or be so employed as to justify the conclusion that it has 
been devoted to a public use and its use thereby, in effect, granted to 
the public.” °° 


It is quite clear, from the very definition of private carrier as 
distinguished from common carrier, that this is exactly the test 
to which the private carrier does not answer. If any further sub- 
stantiation is required, it is furnished by the Supreme Court itself. 
In Michigan Public Utilities Comm. v. Duke, Mr. Justice Butler, 
speaking for a unanimous Court, said: “ Plaintiff is a private car- 
rier. . . . He does not undertake to carry for the public and does 
not devote his property to any public use. He has done nothing 
to give rise to a duty to carry for others.” ** In short, a dilemma 
is created by the contention, which we have accepted for the sake 
of argument, that the statutes do not require the private carrier 
to serve the public. In thus seeking to escape the horn of the 
Frost case, the statutes are impaled upon that of the test of devo- 
tion to a public use. 





56 273 U. S. 418, 433-34 (1927). For similar language, see Munn v. Illinois, 
94 U. S. 113, 138 (1876). For a discussion of this test, see Robinson, The Public 
Utility Concept in American Law (1928) 41 Harv. L. Rev. 277, 293 et seq. 

57 266 U. S. 570, 576 (1925). 
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A second test which finds considerable support in the cases is 
that of virtual monopoly. It is not contended that no business is 
clothed with a public interest unless it is a virtual monopoly; that 
would ignore Brass v. Stoeser.** And the soundness of this test, 
like the first, has been gravely questioned. Nevertheless, it re- 
curs in the opinions frequently enough ® to have been considered 
occasionally the exclusive test of the public calling.°’ Here again 
it is plain that the test is not met by the private carrier. His posi- 
tion is not like that of the only railroad between two points, 
whether for lack of trade to support two, or by reason of a grant 
of eminent domain to it alone. Nor is he comparable to the Illi- 
nois warehouseman who “stood in the gateway of commerce” 
because all the grain passing through the Chicago “ bottleneck ” 
had to make use of his facilities.°* Here, on the contrary, is a 
business of the most highly competitive type. Private contract 
carriage, as a class, covers every conceivable phase of transporta- 
tion service and covers it competitively, by contract. Virtual 
monopoly in a business is a question of fact, and the facts lend 
no support to the contention that it exists in the industry in 
question. 

A third test, whose approach is more persuasive, is one which, 
though variously stated, may be summed up as an inequality of 
bargaining power between the business and the public, not because 
of a monopoly in an individual sense, but because of the inade- 
quacy of competition to protect the public. As Mr. Justice Stone 
stated in his dissent in Tyson v. Banton: 


“ An examination of the decisions of this Court in which price regu- 
lation has been upheld will disclose that the element common to all is 
the existence of a situation or a combination of circumstances mate- 
rially restricting the regulative force of competition, so that buyers or 





58 153 U. S. 391 (1894). 
59 See the following cases, among them one decided only last year. Munn v. 
Illinois, 94 U. S. 113 (1876); Budd v. New York, 143 U. S. 517 (1892); Tagg 
Bros. & Moorehead v. United States, 280 U. S. 420 (1930). 

60 See Wyman, loc. cit. supra note 49; Wyman, State Control of Public Utili- 
ties (1911) 24 Harv. L. Rev. 624. For discussions of the monopoly test, see 
Rottschaefer, The Field of Governmental Price Control (1926) 35 YALE L. J. 438, 
451; McAllister, Lord Hale and Business Affected with a Public Interest (1930) 
43 Harv L. REv. 759, 770 et seq. 

61 See Munn v. Illinois, 94 U. S. 113, 132 (1876). 
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sellers are placed at such a disadvantage in the bargaining struggle 
that serious economic consequences result to a very large number of 
members of the community.” ® 


Such a situation was held to exist in the insurance business by 
German Alliance Ins. Co. v. Lewis,** and was thought by the dis- 
senters, and many commentators, to exist in the business of 
theatre-ticket and employment brokerage, in Tyson v. Banton and 
Ribnik v. McBride.** Yet the majority held in the latter cases 
that conditions did not warrant regulation. In the face of these 
decisions, it is inconceivable that a situation of this type should 
be held to exist in the business of private carriage by motor 
vehicle. The private carrier has in no way a position of dominance 
over a public, the larger part of whose need for such transportation 
is served by individually owned vehicles; nor can the demand for 
contract carriage be thought so to exceed its supply that the in- 
terest of the public served requires regulation of its rates to pre- 
vent extortion. Here again the ease of acquiring and operating 
the privately owned truck is a controlling factor. Finally, the 
marked absence of demand for regulation from the public served, 


in whose interest alone price regulation may, under the precedents, 
properly be imposed, seems decisive.*° 

Thus the business under consideration seems to answer none 
of the tests of “ publicness ” to be found in the rate-fixing deci- 
sions. Many able commentators upon this line of cases insist, 
however, that regardless of the language of the opinions, each 
case is, after all, decided by the court not by any rule-of-thumb 





62 273 U. S. 418, 451-52 (1927); see also Rottschaefer, supra note 60, at 453: 
“There are, however, situations in which, although there exists bona fide com- 
petition among those who supply the commodity or service, that group as a 
whole has an advantage over the consuming group as a whole.” 

63 233 U. S. 389 (1914). Very recently the Supreme Court has sustained a 
state statute regulating the size of commissions earned by insurance agents. 
O’Gorman & Young, Inc. v. Hartford Fire Ins. Co., decided Jan. 5, 1931. 

64 277 U. S. 350 (1928); see McAllister, supra note 60, at 775 et seq. 

65 This element provides a basic distinction even from the statutes involved 
in the Tyson and Ribnik cases. The demand for regulation of the brokers there 
concerned came from the public with which they dealt, and over which they 
occupied a position of dominance. The demand for motor-carrier regulation 
comes from a very different source, the competing carriers, and a contrary de- 
cision in the Tyson and Ribnik cases would not weaken the argument here 
advanced. 
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test but rather by a detailed study of the conditions which in fact 
exist in the industry in question and the effect upon those condi- 
tions of the proposed regulation. It has even been argued with 
earnestness that the courts have so used the flexible weapon of 
the due process clause as to make of it the means of judicial legis- 
lation to the point of usurping the legislative function.°° The 
modern method of approach by the courts to such questions has 
been summarized as follows: 








“Mr. Justice Stone asks two questions, (1) is the business of suffi- 
cient importance to the community as a whole to be a matter of public 
concern; and (2) are the conditions in the business such that the state 
has a substantial basis for concluding that the regulation of price is 


the only effective remedy to protect the interest of the community as 
a whole? ” * 

























It is apparent that so to approach a question of constitutional 
law at once takes the discussion completely out of the field of legal 
reasoning and makes it a matter purely of economic theory, in 
which the element of predictability so much esteemed by legal 
philosophers becomes highly attenuated. Nevertheless the ab- 
sence of any marked demand from shipping interests for regula- 
tion of the private motor carrier * is highly persuasive that how- 
ever important his business may be to the community, no evil 
attends it, at least from the point of view of the user, which calls 
for the remedy of regulation. If, considering the high degree of 
competition existing in the business, there can be said to be any 
evil, it is primarily to be found in its effect upon other carriers 
and especially upon the railroads. This situation has had re- 
peated precedent in the history of transportation, without being 
considered of itself a ground for governmental interference. In 
the absence of abuses from which the public as a whole demands 
redress, it would seem that there is little in the argument based 
upon the partial displacement of the rail carrier from its former 
position of practical monopoly. Indeed, if the argument were 








66 See Finkelstein, From Munn v. Illinois to Tyson v. Banton. A Study in the 

Judicial Process (1927) 27 Cor. L. Rev. 769, especially at 782, 783. 
87 McAllister, supra note 60, at 784, referring to dissent by Stone, J., in Ribnik 

v. McBride, 277 U. S. 350, 359 et seg. (1928). 

68 See note 11, supra. 
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sound a necessary step would be the regulation of the privately 
owned truck employed wholly in its owner’s business, and, more 
than that, of the private automobile, which has been the chief 
factor in the sharp falling off of passenger revenues of the rail- 
roads. The difficulties of the situation must, it would seem, be 
left to the solution which will be worked out by the laws of 
economics. 


V 


The standard form of motor-vehicle regulation asserts the 
power of the state in two principal respects. The first of these 
is the power to control rates, and incidentally practices, of the 
regulated carriers. The second is the power to admit one appli- 
cant and to exclude another from entering the business at all. 
The latter power is worked out through the granting or refusal 
of the certificates of convenience and necessity whose issue is 
made a prerequisite to operation. 

The question of the applicability to the private carrier of this 
power to exclude presents the same fundamental problem as that 
involved in rate regulation. If the exclusion is a bona fide meas- 
ure for the protection of the highways from undue congestion, im- 
proper wear and tear, dangerous use, and the like, it is highly 
probable that its validity will be sustained. The power of the 
state to make reasonable regulation of the use of its highways, 
with particular reference to the use of motor vehicles for hire, has 
frequently been sustained,” and such regulation is not necessarily 
objectionable because it is not imposed in the same manner on 
pleasure vehicles. Thus in Packard v. Banton™ a requirement 
that a motor carrier give security against injury resulting from its 
operation was sustained although the statute did not impose the 
same requirement, as constitutionally it might have done,” upon 
the drivers of private motor cars. 

If, however, the power of exclusion is imposed not as a measure 
of highway safety or protection but as a regulation of the business 





69 See notes 3, 13, supra. 

70 See note 41, supra. 

71 264 U. S. 140 (1924); see also Hazelton v. Atlanta, 144 Ga. 775, 87 S. E. 
1043 (1916). 

72 In re Opinion of the Justices, two cases, both supra note 41. 
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of carriage, it is neither more nor less valid than a regulation of 
rates. Given a business affected with a public interest, such as 
an ordinary public utility, the state may impose such regulation as 
will remedy the existing evils. For an economic inequality of 
bargaining between utility and consumer, the proper measure may 
be rate regulation. For cut-throat competition between common 
carriers resulting in inadequate service to the public and in eco- 
nomic instability, a valid and perhaps an appropriate remedy is 
to exclude some and admit others to the business, bringing about 
a system of regulated monopoly. But the power to impose either 
of these remedies rests primarily upon the fact that the enterprise 
is affected with a public interest. It may be added that ultimate 
authority for this proposition can not be cited because the effort 
actually to apply such exclusion to other than public utilities has 
not yet reached the Supreme Court of the United States.* Its 
soundness is clear, however, from the decisions in the rate cases to 
the effect that regulation of a particular enterprise as such for 
reasons involving only the economic interests of the community 
may be imposed only upon an occupation clothed with a public in- 
terest. A sharp distinction, made with great clarity in the ma- 
jority opinion in the Frost case,"* has been preserved between 
these cases and those involving regulations promoting health, 
morals, and safety, the latter having the same justification that 
supports true highway regulations. 

The problem thus presented reduces itself into a determination 
of whether the certification requirement is a regulation of the 
business or of the use of the highway. If the former, it is, as 
applied to the private or contract carrier, invalid, since the busi- 
ness is not of a type susceptible to such regulation; if the latter, 





73 See, however, FreunD, PoLticE Power § 398. Moreover, the Frost case, 
though it does not adjudicate this particular issue, shows that rate regulation 
is not the only measure which can not be imposed upon an industry which is not 
a public utility. It at least can not be made to become a public utility against its 
will and without compensation. For a close parallel to the relation between rate 
regulation and exclusion from engaging in the business by means of certificates, 
compare Ribnik v. McBride, 277 U. S. 350 (1928), with Adams v. Tanner, 244 
U. S. 590 (1917). 

74 271 U.S. 583, at 592, 593. See also Stone, J., dissenting, in Ribnik v. Mc- 
Bride, 277 U. S. 350, 373-74 (1928); Cobb, Reasonableness of Maximum Rates 
as a Constitutional Limitation upon Rate Regulation (1908) 21 Harv. L. Rev. 175; 
Freunp, Potice Power §§ 372, 373, 398. 
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it is valid if it is reasonable and non-discriminatory. It is imma- 
terial that a regulation of the highway is bound to affect the busi- 
ness, or vice versa. The essential question is not the effect of the 
statute but the source of the power which the state seeks to 
exercise."° 

But the fact that the regulation in its result may affect in very 
direct fashion both the use of the highways and the business of the 
user frequently renders difficult the determination of what type 
the regulation really is. An example of the confusion existing upon 
the subject is found in a much cited article. The authors say: 


“Tt is submitted that within the bounds of the practical capacity of 
the commissions to act, private carriers, equally with public ones, 
should be required to obtain certificates of convenience and necessity. 
Regulation by means of such certificates is reasonably devised to pro- 
tect the public from the abusive use of the roads, from the evils in- 
cident to unregulated competition, and from the physical dangers in- 
volved in motor carrier operation.” *® 


Without stopping to quarrel with some of the practical assump- 
tions implicit in this language, its use suggests insufficient analy- 
sis of the economic and constitutional situation dealt with. Regu- 
lation designed to protect the public from the evils of unregulated 
competition is not regulation of the use of the highways at all. It 
is simply regulation of the business of carriage which can not be 
imposed either directly or indirectly upon a business not affected 
with a public interest. . A legislature might feel that unregulated 
competition in the grocery business was an evil. But it could not 
be dealt with by requiring grocers to apply for certificates of con- 
venience and necessity before their privately owned trucks could 
use the highways, thus coping with the assumed evil by granting 
certificates to only that number of grocers which a commission 
might conclude was enough to satisfy the demands of the com- 
munity. 

An examination of the decisions and dicta sustaining the require- 
ment that private carriers obtain certificates indicates that the 
supporters of such measures regard them as justifiable highway 





75 See Frost v. Railroad Comm., 271 U. S. 583, 592-93 (1926). 
76 Rosenbaum and Lilienthal, supra note 8, 26 Cor. L. Rev. at 963. (Italics 
inserted.) 
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regulations. The passage most frequently relied upon is the dis- 
sent of Mr. Justice Holmes in the Frost case: 


“Tf a state speaking through its legislature should think that, in 
order to make its highways most useful, the business traffic upon them 
must be controlled, I suppose that no one would doubt that it constitu- 
tionally could, as, I presume, most states or cities do, exercise some 
such control. The only question is how far it can go. I see nothing 
to prevent its going to the point of requiring a license and bringing the 
whole business under the control of a railroad commission so far as 
to determine the number, character and conduct of transportation com- 
panies and so to prevent the streets from being made useless and dan- 
gerous by the number and lawlessness of those who seek to use them.” *” 


If a system of requiring certificates is in fact set up for the 
plain purpose of preventing the streets from being made useless 
and dangerous, it may well be that Mr. Justice Holmes’ state- 
ment will be accepted by the entire Court. There are similar indi- 
cations in the majority opinion in the same case. It is largely upon 
this asserted basis that four state courts have sustained similar 
regulations.“ 

Analysis of the statutes involved in these decisions will show, 
however, that, as in the ordinary case, the purpose of certifica- 
tion is quite different from that suggested by Mr. Justice Holmes. 
Obviously if on a given route four carriers were operating with 
insufficient business to keep all fully employed, the refusal of a 
certificate to a fifth applicant would prevent a temporary increase 
in the number of carriers and might prevent a temporary increase 
in the number of trucks on the road. But the law of supply and 
demand would in normal course correct such a condition without 
any action by the state. If, on the other hand, there were suffi- 
cient business to warrant an increase in service, either the applica- 
tion would be granted or, if refused, the existing carriers would 
put on additional trucks to make the service adequate. In either 
instance nothing has been accomplished by the certification pro- 
visions to relieve highway conditions. Thus in its major func- 
tion, which is to provide for increased traffic without introducing 
additional competition, certification does not even incidentally 





77 271 U.S. at 601. 78 See cases cited in note 22, supra. 
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serve as a highway measure. It is true that in cases of improvi- 
dent applications like that first referred to, refusal of certificates 
will diminish congestion, but such situations are not sufficiently 
dominant to warrant the assertion that, judged by its results, cer- 
tification is to be supported as a highway measure. 

What is thus plain as a matter of reason is confirmed by au- 
thority. In Buck v. Kuykendall, the Supreme Court, speaking by 
Mr. Justice Brandeis, said that the primary purpose of requiring 
certificates 












“.. is not regulation with a view to safety or to conservation of 
the highways, but the prohibition of competition. It determines not 
the manner of use, but the persons by whom the highways may be 
used. ... [It] is designed primarily to promote good service by ex- 
cluding unnecessary competing carriers.” *° 










Accordingly it was held that a state had no power to demand a 
certificate of convenience and necessity from a carrier engaged 
exclusively in interstate commerce.*° 














79 267 U.S. 307, 315 (1925). 

80 Accord: Michigan Pub. Util. Comm. v. Duke, 266 U. S. 570 (1925); 
Bush & Sons Co. v. Maloy, 267 U. S. 317 (1925) ; Hi-Ball Transit Co. v. Railroad 
Comm., 27 F.(2d) 425 (N. D. Tex. 1928); Atlantic-Pacific Stages v. Stahl, 36 
F.(2d) 260 (W. D. Mo. 1929); People v. Yahne, 195 Cal. 683, 235 Pac. 50 (1925) ; 
Woollet v. Compania de Transportes, P. U. R. 1927D 526 (Cal.) (foreign com- 
merce); Western Trans. Co. v. People, 82 Colo. 456, 261 Pac. 1 (1927); Re 
Indianapolis-Cincinnati Bus Co., P. U. R. 1926D 362 (Ind.) ; State v. Martin, 230 
N. W. 540 (Iowa 1930); Re Maine Motor Coaches, Inc., P. U. R. 1926B 545 
(Me.); State v. LeFebvre, 174 Minn. 248, 219 N. W. 167 (1928); Re Cooke 
City Serv., P. U. R. 1925E 399 (Mont.); West Jersey & Seashore R. R. v. Public 
Util. Comm., 149 Atl. 269 (N. J. 1930); Pine Hill-Kingston Bus Corp. v. Davis, 
225 App. Div. 182, 232 N. Y. Supp. 536 (1929); Pennsylvania R. R. v. East 
Coast Coach Co., P. U. R. 1927C 603 (Pa.); Newport Elec. Corp. v. Oakley, 
47 R. I. 19, 129 Atl. 613 (1925); Re Crittenden, P. U. R. 1927D 733 (S. D.); 
Re Terminal Motor Bus Co., P. U. R. 1929C 504 (Wis.). Contra: Bartels v. Hess- 
ler, P. U. R. 1922D 193 (Ill.); East St. Louis, C. & W. Ry. v. Dingerson, P. U. R. 
1924C 127 (Ill.); Crigger & Stepp v. Allen, 219 Ky. 254, 292 S. W. 811 (1927) 
semble; Re Interstate Transit, P. U. R. 1930A 457 (Tenn.); cf. Re La Fors, 
P. U. R. 1926B 615 (Wash.). 

In practice, however, the rule has been much weakened by cases requiring cer- 
tificates of operators interstate in fact, on the ground that their interstate opera- 
tion was a mere subterfuge, Pennsylvania R. R. v. Colonial Stages, P. U. R. 
1930B 244 (Pa.); Delaware, L. & W. R. R. v. Martz Bus Co., P. U. R. 1929D 
253 (Pa.); Re Cowell, P. U. R. 1927B 612 (R. I.); or even because the opera- 
tion was predominantly intrastate, New York Cent. R. R. v. Conlin Buss Lines, 































REGULATION OF THE CONTRACT MOTOR CARRIER 563 


The decision that the requirement of certification is a regula- 
tion of the business and not a highway regulation like those re- 
ferred to by Mr. Justice Holmes, was absolutely essential to the 
decision in the cases just referred to. For it is well settled, to 
quote again from Buck v. Kuykendall, that 


“appropriate state regulations adopted primarily to promote safety 
upon the highways and conservation in their use are not obnoxious to 
the Commerce Clause, where the indirect burden imposed upon inter- 
state commerce is not unreasonable.” ** 


Thus genuine highway measures, taxes for road maintenance, 
weight limitations, insurance requirements, and the like, may be 
exacted from interstate carriers by the states.*’ It follows that 
Buck v. Kuykendall and its companion cases, although arising 
under the commerce clause, squarely hold that the requirement 
of certification is not a highway regulation.** 





258 Mass. 498, 155 N. E. 601 (1927); Public Serv. Comm. v. Highway Motor 
Coach Co., P. U. R. 1927D 309 (Pa.); Re Inter-City Coach Co., P. U. R. 1927E 
421 (R.1.). These decisions, particularly the latter, seem extremely questionable. 

81 267 U.S. at 315. 

82 Hendrick v. Maryland, 235 U. S. 610 (1915); Kane v. New Jersey, 242 
U. S. 160 (1916) ; Morris v. Duby, 274 U. S. 135 (1927); Clark v. Poor, 274 U. S. 
554 (1927); Sprout v. South Bend, 277 U. S. 163 (1928); Re Insurance Regula- 
tion for Motor Trans. Cos., P. U. R. 1928D 396 (Neb.); cf. Newport Elec. Corp. 
v. Oakley, 47 R. I. 19, 129 Atl. 613 (1925); Re Hamilton, P. U. R. 1930C 141 
(S. D.). And a permit which is not a true certificate of convenience and neces- 
sity, but issues as a matter of right upon compliance with such valid provisions as 
these, may be required even of an exclusively interstate carrier. Clark v. Poor, 
274 U. S. 554 (1927). The state likewise may require true certificates for that 
portion of a carrier’s operation which is purely intrastate, though he is also en- 
gaged in interstate commerce with the same facilities. Re Townsend, P. U. R. 
1928A 175 (Colo.); Re Moore, P. U. R. 1930C 526 (Ind.); Re Maine Motor 
Coaches, Inc., P. U. R. 1926B 545 (Me.); Re Red Star Line, P. U. R. 1927B 
145 (Md.); State v. Le Febvre, 174 Minn. 248, 219 N. W. 167 (1928); Re 
Pickwick Stages System, P. U. R. 1928B 1 (Mo.); Re Bennett, P. U. R. 1927C 
595 (Mont.); Re Pickwick Stages, P. U. R. 1929D 645 (Nev.); Haselton v. In- 
terstate Stage Lines, 82 N. H. 327, 133 Atl. 451 (1926); Re Brewster-Danbury 
Motor Bus, Inc., P. U. R. 1925D 307 (N. Y.); Re Scott Trans. Co., P. U. R. 
1925D 529 (Pa.); Re Sioux Falls Traction System, 228 N. W. 179 (S. D. 1929); Re 
Columbia Gorge Motor Coach System, P. U. R. 1928A 119 (Wash.) ; Re Terminal 
Motor Bus Co., P. U. R. 1929C 504 (Wis.). 

83 A contrary decision on this question would have reversed the decision on 
the principal point at issue. The cases did not go at all upon the basis that the 
requirement, though a highway measure, was so heavy as to be an improper 
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When the actual practice of state commissions in the matter of 
granting and refusing certificates is considered, this conclusion 
becomes irresistible. As has already been remarked, the ade- 
quacy or inadequacy of the existing service is the primary test.** 
In many cases a secondary inquiry is whether, assuming the exist- 
ing service not to be adequate, the existing carrier can or will 
make it so.*° If the service is, or will be made, adequate, the 
certificate is refused. If not, it is granted. Another common 
ground for refusing a certificate is that, if granted, the investment 
in existing rail carriers might be impaired.** In almost no case 





burden upon interstate commerce; the burdensome character of the regulation was 
not even mentioned. 

The fact that these cases arose under the commerce clause, whereas the ob- 
jection to state certification of contract carriers is based on the due process clause, 
seems a distinction without a difference. The point at issue was whether certifica- 
tion was or was not a highway regulation, and it was adjudicated that it was not. 
Whatever provision of the Constitution is in issue, the nature of this identical meas- 
ure can not change in this respect. 84 See note 36, supra. 

85 Certificates were denied for failure to give existing operators a chance to 
improve their service in Re Wade, P. U. R. 1926E 312 (Cal.); Re Colorado 
Cab Co., P. U. R. 1929A 123 (Colo.); Egyptian Trans. System v. Louisville & 
N. R. R., 321 Ill. 580, 152 N. E. 510 (1926); Re Spencer-Martinsville Motor 
Line, P. U. R. 1927D 67 (Ind.); Re Kansas City, I. & F. Park Stage Line Co., 
P. U. R. 1929A 129 (Mo.); Re Butte Bus Lines, P. U. R. 1927E 856 (Mont.); 
Re Cassidy & Word, P. U. R. 1926A 295 (Nev.); Re Cavaretta, P. U. R. 1927A 
164 (N. H.) ; Columbus, D. & M. Elec. Co. v. Public Util. Comm., 116 Ohio St. 92, 
155 N. E. 646 (1927); Re Powell, P. U. R. 1928A 475 (S. D.); Re Tyrell & 
Barney, P. U. R. 1927B 726 (Utah); Re Krakenberger & Rinne, P. U. R. 1926D 
386 (Wash.); cf. Re Lageman, P. U. R. 1922D 705 (Pa.); Re Appleyard, P. U. R. 
1926D 196 (Vt.). 

86 Re Hamilton, P. U. R. 1927B 207 (Ariz.); Re Morgan, P. U. R. 1922B 768 
(Cal.) ; Re Fort Morgan-Brush Trans. Co., P. U. R. 1928B 676 (Colo.) ; Re Bridge- 
port, P. U. R. 1922B 193 (Conn.) ; Re Clark Truck Co., P. U. R. 1923A 325 (IIl.); 
Re Fort Dodge, DeM. & S. Trans. Co., P. U. R. 1926C 19 (Iowa); Re Weiner, 
P. U. R. 1925B 357 (Me.); Re Red Star Line, P. U. R. 1927B 145 (Md.); Re Alton 
Trans. Co., P. U. R. 1928D 585 (Mo.); Re Broadhead, P. U. R. 1924E 222 
(Mont.) ; Re Simms-Great Falls Freight Serv., P. U. R. 1926C 818 (Mont.); Re 
Virginia & Truckee Ry., P. U. R. 1928C 203 (Nev.); Re Bell, P. U. R. 1923E 
319 (N. H.); Public Serv. Ry. v. Mayr, P. U. R. 1926E 352 (N. J.); Re Mer- 
chants Community Bus Transit, P. U. R. 1927E 854 (N. Y.); Stark Elec. Ry. v. 
Public Util. Comm., 118 Ohio St. 405, 161 N. E. 208 (1928); Re Oklahoma Ry., 
P. U. R. 1929D 603 (Okla.); Re Bingamon Co., P. U. R. 1924C 389 (Pa.); Re 
Newport Elec. Corp., P. U. R. 1925E 309 (R. I.); Re Stephens, P. U. R. 1926B 
208 (S. D.); Re King, P. U. R. 1927C 463 (Utah) ; Re Booth, P. U. R. 1924C 393 
(Va.); Re Jossy, P. U. R. 1924B 420 (Wash.); Re Wyoming Trans. Co., P. U. R. 
1925E 861 (Wyo.); cf. St. Johnsbury & L. C. R. R. v. Central Vt. Ry., P. U. R. 
1926E 7or (Vt.). 
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is the decision affected by questions as to whether the highways 
concerned are crowded or deserted. Occasionally other factors 
are taken into consideration,*’ but highway conditions are almost 
never discussed. Even when discussed they are usually declared 
to be irrelevant.** 

Considered individually, therefore, the provisions both for the 
regulation of rates and practices and for the requirement of certi- 
fication are regulations of the business, and, in application to con- 
tract carriers, invalid, since the business of those carriers is not 





87 In a few cases, certificates have been granted because the applicant offered 
lower rates than existing carriers. Re Hatchell, P. U. R. 1923D 543 (Ariz.); Re 
Cheyenne Mt. Co., P. U. R. 1929A 126 (Colo.); Re Raymond, P. U. R. 1928B 
658 (Minn.). Contra: Re Joaquin, P. U. R. 1923B 47 (Cal.); Re Greeley Trans. 
Co., P. U. R. 1929C 106 (Colo); Fornarotto v. Public Util. Comm., 105 N. J. L. 
28, 143 Atl. 45 (1928) ; Re Cannonball Exp. Co., P. U. R. 1929A 131 (Wis.). 

In the following typical cases, railroads were allowed to substitute motor 
vehicles for trains. Re Central of Ga. R. R., P. U. R. 1930C 309 (Ala.); Re 
Southern Pac. Motor Transport Co., P. U. R. 1929A 193 (Cal.); Re Western 
Slope Motorway, P. U. R. 1928A 32 (Colo.) ; Re Connecticut Co., P. U. R. 1927C 
135 (Conn.); Re Virginia & Truckee R. R., P. U. R. 1928C 203 (Nev.); Re Cen- 
tral R. R., P. U. R. 1928B 686 (N. J.) ; Re New York State Rys., P. U. R. 1930D 
121 (N. Y.); Re United R. R., P. U. R. 1926D 422 (R. 1.) ; cf. Re Towns, P. U. R. 
1925B 379 (Va.). 

88 The statutes of Minnesota, Mississippi, North Carolina, North Dakota, 
Tennessee, Texas, and Utah include among the factors to be considered by the 
commission in granting certificates the effect of certification on highway condi- 
tions and costs on the route applied for. In spite of these provisions, very few 
cases have been found where any reference whatever to highway conditions was 
made. In the following instances, extreme highway conditions, such as impas- 
sibility for several months in the year, were given as one of several reasons for 
denial of a certificate. Re New York, N. H. & H. R. R., P. U. R. 1928A 106 
(Conn.) ; Re Kipp’s Exp. Van Co., P. U. R. 1923E 249 (Ill.); Re Yoder, P. U. R. 
1927A 163 (Ind.); Re Boston & Maine Trans. Co., P. U. R. 1928D 242 (N. H.); 
Re Sturn, P. U. R. 1927D 332 (Utah) ; Re Stedman, P. U. R. 1925D 812 (Wash.) ; 
cf. Re Schwartz & Smith, P. U. R. 1924E 359 (Wash.). In an equal number of cases, 
however, highway conditions were expressly declared irrelevant and not proper 
matters for consideration with respect to certification. Re Phoenix Motor 
Coach, P. U. R. 1925E 340 (Ariz.); Re Southern Pac. Motor Transport Co., 
P. U. R. 1929A 193 (Cal.); Re Cheyenne Mt. Co., P. U. R. 1929B 506 (Colo.) ; Re 
New York, N. H. & H. R. R., P. U. R. 1926D 157 (Mass.) ; Re Aldrich, P. U. R. 
1923A 385 (N. Y.); cf. Re Tri-City Motor Trans. Co., P. U. R. 1930B 417 (N. D.); 
Re Knilans, P. U. R. 1927A, 792 (Wis.). Nor is any attention given in the deci- 
sions to that standard cry of proponents of regulatory legislation, the wearing 
out of the highways by carriers who do not pay for their use. For an authorita- 
tive answer to this contention, see MacDonald, Commercial Vehicles on Free 
Highways (1925) 1 J. Lanp & Pus. Uri. Econ. 385; WALKER, Hichway Tax 
Costs (National Automobile Chamber of Commerce, 1931). 
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affected with a public interest. In practice, however, they are not 
to be regarded individually, but as complementary and essential 
components of a unified regulatory system. A statute providing 
for certification intended to result in a limitation of competition, 
tending toward monopoly, plainly must embrace rate regulation 
as a protection to the public. If it be assumed, arguendo, that a 
constitutional method of exclusion of some of those seeking to en- 
gage in the business of contract carriage could be devised, it is a 
necessary corollary that regulation of rates and practices must 
accompany it. Otherwise the exclusion of free competition, if 
effective, would be mischievous. One consequence is that in the 
case of a statute embracing both rate regulation and certification, 
the failure on constitutional grounds of the provisions regarding 
rates and practices must, as a matter of necessary interpretation, 
carry down with it the certification provisions. 


VI 


To sum up, then, regulation in the sense of control of contracts, 
rates, and practices, and of the right to engage in the business, can 
not be imposed upon the contract motor carrier without violating 
the due process clause.*° 





89 Although the problem of regulation of the contract carrier in intrastate 
commerce by state legislation is an existing one which will undoubtedly soon 
claim the attention of the Supreme Court, it is only a step ahead of the analogous 
issue of regulation by the Federal Government of the contract carrier in inter- 
state commerce. The demands of the railroads in the present investigation under 
I. C. C. Docket 23,400, if satisfied, must ultimately lead, by a similar progression 
to that of the state statutes, through regulation of the common carrier to that 
of the private one. The considerations herein discussed, however, warrant the 
conclusion that such regulation, if undertaken on the model of existing state statutes, 
embodying rate fixing and certification, would be open to the same constitutional 
objection. The power over interstate commerce is not complete and free from the 
other constitutional limitations on governmental action, in spite of broad language 
in such cases as Addyston Pipe and Steel Co. v. United States, 175 U. S. 211, 227 
et seq. (1899). That the exercise of the commerce power is limited by the Fifth 
Amendment is recognized in such cases as Tagg Bros. & Moorehead v. United 
States, 280 U. S. 420, 437-39 (1930), where the validity of federal statutes regulat- 
ing rates of persons engaged in interstate commerce is treated as dependent upon 
their being affected with a public interest, exactly as if a state statute were con- 
cerned. To the same effect are Monongahela Nav. Co. v. United States, 148 
U. S. 312 (1893); Adair v. United States, 208 U. S. 161 (1908); see Wilson v. 
New, 243 U. S. 332, 347, 366 (1917). Federal legislators as well as state legislators 
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This may well be a desirable result, even from the point of 
view of those who now demand such regulation. That the com- 
petition of the motor vehicle, whether common carrier, contract 
carrier, or privately owned, has created a serious problem for the 
owners of older agencies of transportation is beyond question. 
Whether, in the end, it will prove as serious as recent cries of 
alarm would suggest, is less certain. The existence of the prob- 
lem results from the fact that the motor vehicle has served a 
public demand which has been increased by the efficiency of its 
response. An attempt to limit by legislative interference the 
effect upon other transportation agencies of the powerful eco- 
nomic forces thus set in motion is, at best, doubtful economics. 
If, for constitutional reasons, this illusory expedient must be 
abandoned with respect to the contract carrier, it is reasonable 
to hope that the intelligence of the business world will, by using 
the facilities at hand, work out a complete mechanism in which 
the railroad, the steamship, the pipe line, the airplane, and the 
motor vehicle will each be assigned the part in which it can con- 
tribute most to the cheap and efficient transportation upon which 


the public welfare depends.” 


LaRue Brown. 
Stuart N. Scott. 


Boston, MASSACHUSETTS. 
Harvarp Law ScHOoot. 





must, therefore, devise a different regulatory system in order constitutionally to 
reach the contract carrier. 

90 For a relevant suggestion as to the desirability of use of the motor truck 
by the railroads in their own service, see testimony of Interstate Commerce Com- 
missioner Eastman before the Senate Committee on Interstate Commerce, Dec. 18, 
1930. Hearing on H. R. 10288, at 27. 
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APPENDIX 


Citations are to statutes at present in force. Earlier acts now superseded, 
though often of interest, are omitted for purposes of brevity. Ambiguity in 
the statute and occasional adjudications of the invalidity of the statute have 
made it necessary in some instances to resort to case material in order to 
determine whether the act includes private carriers within its scope. Where 
the motor carrier regulation is in a single continuous act, the initial citation 
only is given. 


Alabama. Cope (Michie, 1928) §6270(1). Regular route carriers of per- 
sons or property. Though the regulated unit includes common carriers only, 
it is provided that any regular route vehicle operated in competition with a 
certificated vehicle may be subjected to the same regulation. This provision 
clearly includes contract carriers. Cf. Smith v. State, 218 Ala. 669, 120 So. 
471 (1928). 

Arizona. Cove (Struckmeyer, 1928) §§ 736-41. Carriers of persons or 
property over regular or irregular routes. Like the Alabama act, it pur- 
ports to cover common carriers only, but there is a provision regulating 
competitors of certificate holders over regular routes, broad enough to include 
contract carriers. But under an earlier act, it was held that regulation 
could constitutionally be imposed on common carriers only. State v. Smith, 
31 Ariz. 297, 252 Pac. 1011 (1927). But cf. Haddad v. State, 23 Ariz. 105, 
201 Pac. 847 (1921). 

Arkansas. Dic. Stat. (Crawford & Moses, Supp. 1927) § 7440a, amended 
by Acts 1929, no. 62. Carriers of persons or property over regular or irregu- 
lar routes. Before the amendment, the act was held applicable to common 
carriers only. State v. Haynes, 175 Ark. 645, 300 S. W. 380 (1927). The 
amendment seems intended to cover contract carriers, but this was held 
not to be the case in Jones v. Ferguson, 181 Ark. 522, 27 S. W.(2d) 96 (1930). 

California. Copes AND GEN. Laws (Deering, Supp. 1925-27) act 6386, 
§ 24. Regular route carriers of persons. Common carriers only. Jd. (Supp. 
1929) act 5129. Regular route carriers of property. Common carriers only. 
Frost v. Railroad Comm., 271 U. S. 583 (1926). 

Colorado. Laws 1927, c. 134. Carriers of persons or property over 
regular or irregular routes. Common carriers only. 

Connecticut. GEN. Stat. (1930) c. 203. Regular route carriers of per- 
sons. Common carriers only. 

District of Columbia. Cope (1930) tit. 26, §11. Carriers of persons or 
property over regular or irregular routes. Common carriers only. The 
jurisdiction over property carriers has not been exercised. Re Rules and 
Regulations for Motor Bus Transportation, P. U. R. 1930C 158 (1929). 

Florida. Acts 1929, c. 13700. Regular route carriers of persons or prop- 
erty. Covers contract carriers, to an extent as yet judicially undetermined, 
but including certification. Cahoon v. Smith, 128 So. 632 (Fla. 1930). 

Georgia. Laws 1929, c. 293. Carriers of persons or property over regular 
or irregular routes. Covers contract carriers. Georgia Pub. Serv. Comm. v. 
Saye & Davis Transfer Co., 170 Ga. 873, 154 S. E. 439 (1930). 

Idaho. Laws 1929, c. 237. Regular route carriers of persons or property. 
Though ambiguous, the language appears broad enough to cover contract 
carriers. But see, under a previous act, Smallwood v. Jeter, 42 Idaho 169, 
244 Pac. 149 (1926); Sanger v. Lukens, 26 F.(2d) 855 (C. C. A. goth, 1928). 
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Illinois. Stat. ANN. (Callaghan, 1924) c. 111a, §§ 24, 71, 72. Carriers of 
persons or property over regular or irregular routes. Common carriers only. 

Indiana. ANN. Stat. (Burns, 1926) § 10164. Carriers of persons or prop- 
erty, over regular or irregular routes. Contract carriers are specifically ex- 
empted from regulation, but a subsequent provision declares to be common 
carriers all motor vehicles transporting persons or property for a railroad, 
thus seeming to cover contract carriers to a limited extent. 

Iowa. Cope (1927) § 5105-a1. Regular route carriers of persons or prop- 
erty. Common carriers only. Laws 1929, c. 129. Irregular route carriers 
of property. Common carriers only and permit issues as of right. 

Kansas. Laws 1925, c. 206, amended by Laws 1929, c. 222. Regular route 
carriers of persons or property. An unconstrued provision excepts from 
regulation vehicles “operated exclusively by an agent or employee while 
transporting the property of his principal or employer.” This suggests regu- 
lation of certain types of contract carriers. 


Kentucky. Stat. (Carroll, 1930) § 2739j-1. Carriers of persons over 
regular or irregular routes. Language broad enough to cover contract 
carriers. 

Louisiana. Acts 1926, no. 292. Carriers of persons or property over 
regular or irregular routes. Common carriers only. 

Maine. Rev. Stat. (1930) c. 66. Regular route carriers of persons. 
Language broad enough to cover contract carriers. 

Maryland. Ann. Cove (Bagby, Supp. 1929) art. 56, § 251. Carriers 
of persons over regular or irregular routes. The language is somewhat am- 
biguous but seems to cover common carriers only. Jd. § 258. Carriers of 
property over regular or irregular routes. A similar ambiguity appears, but 
the statute has been construed as applying to contract carriers of at least 
one type. Rutledge Codperative Ass’n v. Baughman, 153 Md. 297, 138 Atl. 
29 (1927). 

Massachusetts. Acts 1925, c. 280, amended by id. 1926, cc. 163, 392; id. 
1927, c. 276. Regular route carriers of persons. Common carriers only. 

Michigan. Acts 1923, no. 209. Regular route carriers of persons or prop- 
erty. The language of the act covers contract carriers, but was declared 
unconstitutional to that extent in Michigan Pub. Util. Comm. v. Duke, 266 
U. S. 570 (1925). 

Minnesota. Stat. (Mason, 1927) § 5015-1. Regular route carriers of per- 
sons or property. Common carriers only. 

Mississippi. Cope ANN. (1930) § 7115. Carriers of persons or property, 
apparently over either regular or irregular routes. Common carriers only. 

Missouri. Laws 1927, c. 402. Regular route carriers of persons. Language 
broad enough to cover contract carriers. House Bill No. 7, now pending, ex- 
tends full regulation to carriers of persons or property over regular or irregu- 
lar routes, and covers contract carriers. 

Montana. Rev. Cope (Choate, Supp. 1927) § 3858-1. Regular route 
carriers of persons or property. Though identical in language to the Cali- 
fornia act in question in Frost v. Railroad Comm., 271 U. S. 583 (1926), the 
Montana court, for constitutional reasons, has interpreted the statute as 
applicable to common carriers only. Stoner v. Underseth, 85 Mont. 11, 277 
Pac. 437 (1929). 

Nebraska. Laws 1927, c. 150. Regular route carriers of persons and 
baggage. The language covers contract carriers, but the power of rate regula- 
tion is not conferred, and the commission has construed the statute as giving 
it no power to deny a certificate. Re S. Y. A. Bus Line, P. U. R. 1928E 98 
(1928). A bill is to be proposed in the present legislative session, however, 
regulating property carriers, conferring full powers on the commission, and 
apparently including some contract carriage operations. 
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Nevada. Laws 1925, c. 161. Carriers of persons over regular or irregular 
routes. Common carriers only. 

New Hampshire. Pus. Laws (1926) c. 258. Regular route carriers of 
persons. Common carriers only. 

New Jersey. Comp. Stat. (Supp. 1924) § *167-14 et seg. Also id. § *136- 
400, amended by Laws 1926, c. 144. Regular route carriers of persons. The 
language applies to common carriers only, but see Doskovitch v. Public Util. 
Comm., 103 N. J. L. 570, 138 Atl. 110 (1927). 

New Mexico. Stat. ANN. (Courtright, 1929) § 11-1001. Regular route 
carriers of persons or property. Common carriers only. 

New York. Cons. Laws (Cahill, 1930) c. 64, §§ 1, 2, 60-69d. See also id. 
c. 49, § 2a. The language is jumbled, but appears to regulate carriers of per- 
sons or property over regular or irregular routes. Common carriers only. 

North Carolina. Laws 1927, c. 136, amended by Laws 1929, cc. 193, 216. 
Carriers of persons or property over regular or irregular routes. There are 
contradictory provisions, but the excepted class of operators “ making casual 
trips on call” is so narrow that it seems proper to conclude that contract 
carriers are regulated, particularly in view of Laws 1929, c. 193, which de- 
letes the words “ under contract or ” from that exception. 

North Dakota. Comp. Laws ANN. (Supp. 1925) § 2976v, amended and re- 
enacted by Laws 1927, c. 90. Carriers of persons or property over regular 
or irregular routes. Contract carriers are regulated, the only exception to 
the operation of the statute being “ an occasional accommodative transporta- 
tion service by a person not in the transportation business.” 

Ohio. Laws 1929, c. 482. Carriers of persons or property over regular or 
irregular routes. The phrase “for the public in general ” is retained from a 
previous act, Gen. Cope (Page, 1926) § 614-2, but in view of the insertion 
of the phrase “ whether by private contract or otherwise” and of the com- 
plete deletion of the distinction between common and contract carriers, the 
act seems clearly intended to regulate the latter. 

Oklahoma. Comp. Stat. ANN. (Supp. Thornton, 1926), § 10221-28, 
amended by Laws 1929, c. 253. Carriers of persons or property over regu- 
lar or irregular routes. A peculiar classification of types of carriers is set up, 
but contract carriers of many types are clearly subject to full regulation. 
See Barbour v. Walker, 126 Okla. 227, 259 Pac. 552 (1927), decided prior to 
the 1929 amendment. 

Oregon. Laws ANN. (Supp. Clark, 1927) § 1317, amended by Laws 1929, 
c. 394, Laws ANN. (Supp. Clark, 1929) § 2370. Carriers of persons or prop- 
erty over regular or irregular routes. The amendment excepts from regulation 
“ contract haulers ” and “ commercial haulers,” which together seem to cover 
contract carriers, presumably as a result of Purple Truck Garage Co. v. 
Campbell, 119 Ore. 484, 250 Pac. 213 (1927). 

Pennsylvania. Stat. (West, 1920) §§ 18057, 18088, 18149 et seg. Carriers 
of persons or property over regular or irregular routes. Common carriers only. 

Rhode Island. Grn. Laws (1923) c. 254. Regular route carriers of per- 
sons. Common carriers only. 

South Carolina. Acts 1925, no. 170. Carriers of persons or property over 
regular or irregular routes. Covers contract carriers. 

South Dakota. Comp. Laws (1929) §9744-A. Carriers of persons or 
property over regular or irregular routes. A complex classification is made 
of types of carriers and of certificates, but the result seems to regulate the 
contract carrier. 

Tennessee. Pub. Acts 1929 (Reg. Sess.), c. 58. Carriers of persons or 
property over regular or irregular routes. Exceptions to the regulations of 
the act cover the contract carrier of persons, but leave contract carriers of 
property subject to the statute. Senate Bill No. 225, now pending, extends 
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full regulation to carriers of persons or property over regular or irregular 
routes, and covers contract carriers. 

Texas. Laws 1927 (Gen. Sess.), c. 270, amended by Laws 1929 (1st Sess.), 
c. 78. Carriers of persons over regular or irregular routes. Language broad 
enough to cover contract carriers. Laws 1929 (Gen. Sess.), c. 314. Car- 
riers of property over regular or irregular routes. The language covers all 
carriers, with a peculiar classification, and all are declared to be common car: 
riers. Yet in the class in which the majority of contract carriers must fall, 
neither rate regulation nor the requirement of a certificate is imposed. 

Utah. Comp. Laws (1917) §§ 4782, 4818; Laws 1927, c. 42, amended by 
Laws 1929, c. 94. Carriers of persons or property over regular or irregular 
routes. The last amendment, specifying that the 1927 act shall not apply 
to common carriers holding certificates (presumably under the act first cited) 
apparently confines the application of the 1927 act to contract carriers alone. 
This seems inconsistent, however, with State ex rel. Pub. Util. Comm. v. 
Nelson, 65 Utah 457, 238 Pac. 237 (1925). 

Vermont. Laws 1923, no. 91; id. 1925, nos. 74, 86. Regular route carriers 
of persons or property. Common carriers only. 

Virginia. Cope ANN. (Michie, 1930) §4097m. Carriers of persons or 
property over regular or irregular routes. Extremely confusing draftsman- 
ship obscures the intent of the legislature, but the object appears to be 
either regulation of contract carriage or its prohibition. 

Washington. Comp. Stat. (Remington, 192z) § 6387, amended by Laws 
1927, 179, Comp. Stat. (Remington, Supp. 1927) § 6390. Regular route car- 
riers of persons or property. The amendment, though a trifle ambiguous in 
terms when read into the original act, is held to limit the operation of that 
act to common carriers. Big Bend Auto Freight v. Ogers, 148 Wash. 521, 
269 Pac. 802 (1928). 

West Virginia. CopE (1931) p. 402. Carriers of persons or property over 
regular or irregular routes. Covers contract carriers. 

Wisconsin. Stat. (1927) § 194.01. Carriers of persons or property over 
regular routes. Common carriers only. 

Wyoming. Laws 1927, c. 98, amended by Laws 1929, c. 123. Carriers of 
persons or property, with a contradiction in terms as to whether carriage 
over irregular routes is included. Certificates must be granted as of right, as 
a result of the decision in Weaver v. Public Serv. Comm., 40 Wyo. 463, 278 
Pac. 542 (1929), that the 1927 act could not constitutionally be applied to 
contract carriers. 
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COLLECTIVE LABOR AGREEMENTS IN 
AMERICAN LAW * 


Oe labor in the United States is habitually suspi- 
cious of the courts, particularly of their equity jurisdiction. 
Hare-brained attacks on them appear in responsible labor pub- 
lications.' Picturing the administration of law, organized labor 
views itself as the accused or at least as the defendant, and thinks 
of the court as an implement of the will of “ capital.” 

Why do the scales of justice appear to labor to be so uneven? 
Whether it is the cause or the result of this feeling, there can be 
no doubt that labor is much less often the party plaintiff than 
the party defendant in litigation. Criminal actions against labor 
conspirators have been brought from the time whereof the mem- 
ory of man runneth not to the contrary, and although injunctions 
against labor have been common in this country for two score 
years, there are few instances of labor’s appearance as plaintiff in 


equity against employers until after the World War.’ Conse- 





* I am especially grateful to Edwin E. Witte, Chief of the Wisconsin Legis- 
lative Reference Library, Madison, and to Professor Ralph F. Fuchs of the 
Washington University Law School, St. Louis, for criticism, and for information 
most of which has since been made generally accessible through their articles 
cited in notes 2 and 12, infra. 

1 E.g., the following editorial comment in Am. Fep. or Las. WEEKLY News 
Serv., March 23, 1929: “In an equity court the accused is assumed to be guilty. 
He must prove his innocence to the satisfaction of the equity judge who is unfet- 
tered by constitution, law, or precedent. The equity judge is governed by his 
conscience. His views are largely determined by education and the self-interest 
of the strata in society from which he usually comes.” 

“The late Samuel Gompers referred to injunctions as ‘the outrageous, im- 
pudent, revolutionary invention of a lawless plutocracy,’ and, literally, hundreds 
of similar statements emanating from labor sources might be quoted.” Witte, 
Injunctions in Labor Disputes in the United States (1930) 21 INTERNAT. Las. REV. 
315. See also Sayre, Labor and the Courts (1930) 39 YALE L. J. 682. 

2 “The labor organizations have preferred to rely upon enforcing agree- 
ments between them and employers regarding the conditions of labor by the 
threat of strikes, rather than to incur the expense of litigation or to run the risk 
of finding themselves possessed of no adequate legal powers to enforce them be- 
fore the courts. ... Also there have been few, if any, cases in the United States 
in which employers have endeavored to enforce by legal process agreements with 
labor organization as to the terms of labor.” 17 Rep. U. S. Inpus. Comm. 617-18 
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quently when as defendant !abor wins, it merely succeeds in re- 
pelling the legal attack, and when it loses, it suffers the heavy 
hand of the law. 

Nothing, in the writer’s opinion, is more likely to warm labor’s 
loyalty to our legal institutions than the growth of a habit of re- 
sorting to the courts to redress its grievances. The law can give 
no relief except upon the initiative of a suitor. The policeman 
is a bogey to those who are pursued, whether they are guilty or 
not; but if he is appealed to for help, he changes into a poten- 
tial champion. Resort to law by organized labor, especially to 
chancery, is now waxing. A striking recent example of labor’s 
successful use of the injunction to prevent the continuance of a 
common law tort is Carpenters’ Union v. Citizens’ Committee.’ 
And the case of Texas & N. O. R. R. v. Brotherhood of Ry. 
Clerks * is an equally interesting litigation in equity started by 
the union, and resulting in its favor, to compel the observance of 
its statutory rights. But it is to protect standards fixed by collec- 
tive bargaining that organized labor is now most inclined to seek 
the aid of courts. 





(1901). “The cases [whereby equitable relief was sought for breach of contract] 
thus far decided have been at the suit of the employer against combinations of 
labor, for the simple reason that this is the first time that labor has appealed to 
the courts.” Schlesinger v. Quinto, 201 App. Div. 487, 498, 194 N. Y. Supp. 401, 
409 (1922). “The first injunction case at the suit of labor of which even spe- 
cialists in the field took any note was Schlesinger v. Quinto in 1921.... In fact, 
however, it was . . . preceded by thirty others, the earliest of which was Worth- 
ington v. Waring, in which the Massachusetts Supreme Court in 1892 refused to 
enjoin an employer from blacklisting the plaintiff union members... in the 
thirty cases which antedated Schlesinger v. Quinto, of ten injunctions issued, all 
but four were subsequently dissolved. Since Schlesinger v. Quinto, there has 
been a distinct increase in the number of injunctions sought in behalf of labor, 
although these have been years of relatively few labor controversies; and, most 
significant, a much larger percentage of these actions have proven successful.” 
Witte, Labor’s Resort to Injunctions (1930) 39 YALE L. J. 374, 375. Mr. Witte 
adds a list, compiled from newspapers, labor journals, and other sources, of seventy- 
three injunction suits by labor. Schlesinger v. Quinto is the earliest case recorded 
in regular law reports in which iabor obtained and retained an injunction. See 
also Mason, Organized Labor as Party Plaintiff in Injunction Cases (1930) 30 CoL. 
L. Rev. 466, 473, n.27. 

3 333 Ill. 225, 164 N. E. 393 (1928). Because of the slowness of the judicial 
process, the legal victory came after a practical defeat. 

4 281 U.S. 548 (1930). The case in the lower courts is summarized by Mason, 
supra note 2, at 478-83. 
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The initiative in collective bargaining usually comes from la- 
bor; the collective employment agreement is a gain by labor; and 
labor is therefore the more likely to seek its enforcement. But 
unless there is behind collective agreements a power sufficient to 
assure their application,’ they will not be made. At first the 
power relied on by each party was his own economic strength; ° 
the legal power of the state was intentionally ignored. The stabil- 
ity of such arrangements was notoriously slight; they were ob- 
served only rebus sic stantibus. They were, in fact, hardly more 
than rules of employment granted by the employer under economic 
duress or by virtue of his benevolence, and, like the Turkish 
capitulations, determinable by the grantor, and dependent for 
their continuance upon his good will or his economic weakness. 
Legally the employer, like the Sultan, still gave or withheld 
quite at his pleasure. Recurring friction and repeated negotia- 
tions frequently led in time to reliance on an impartial enforc- 
ing agency, either a tribunal specially created for the purpose 
or the judicial arm of the state itself. Under either alternative 
the courts become the ultimate guardians of the pact. At least 
in the absence of a clear intention that these relatively formal 
agreements shall be without legal consequences, they come to be 
regarded, like contracts, as legally binding on the parties, unless, 
like other prima facie contracts, they are defective because of in- 
capacity of a party to contract, want of consideration, monopo- 
listic effect, or the like.’ The tendency to give to collective em- 





5 Not only must the employer or employers’ organization and the workmen’s 
organization be disposed to negotiate in defining terms of employment, but they 
must feel sure “ that the conditions of work laid down in the collective agreement 
will be applied in practice.” INTERNATIONAL LABOUR OFFICE, I FREEDOM oF Asso- 
CIATION, COMPARATIVE ANALYSIS (1927), Studies and Reports, Ser. A (Industrial 
Relations) No. 28, at 103 (hereinafter referred to as FREEDOM oF ASSOCIATION). 

6 See note 2, supra. 

7 The law of labor relations has not yet reached a point where economic 
duress is recognized as destroying the legal validity of the coerced party’s obliga- 
tion. The same is true with respect to treaties in international law. No significant 
demarcation of undue, from due, influence can be recognized so long as economic 
force may be used as freely as it may at present. Only the threat of some illegal 
conduct, or of some act illegal ad hoc because done with bad motive, can be classed 
as vitiatively coercive. In international law, political or economic pressure or 
even the threat of war, which only in our day is taking on illegal color, does not 
constitute coercion; similarly in industrial struggles the “war” of lockout or 
strike (short of violence) and other sorts of direct economic pressure are generally 
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ployment agreements increasing legal significance may make 
them a vehicle for reconciling labor to the juridical order — with- 
out, to be sure, causing it to cease its agitation for the correction 
of particular abuses in both substantive law and procedure.* 

Full efficiency in the employment relation involves the estab- 
lishment of some form of continuing collaboration, both legislative 
and judicative, between employers and employees. In America 
this is notably evolving in railroading, in the printing trades, and 
in clothing manufacture. When such a complete system of self- 
government is in operation the courts will doubtless reluct at in- 
tervention much as they do with respect to the activities of 
administrative organs of the state. Thus far the decisions only 
dimly envisage this problem. Indeed, the preliminary step of 
giving legal effect to understandings reached by collective bar- 
gaining has scarcely been completed. It is with this development 
of the twentieth century, and largely of the last decade, that this 
study is concerned. 


ForEIGN LAw 


Before turning to the American law of collective employment 
agreements, let us examine the situation in a few of the socially 
advanced industrial countries. 

In Great Britain the breach of such an agreement has no direct 
legal consequences; *° on the other hand, in such diverse countries 





permitted by law and cherished as precious rights by those who wield these 
weapons. Cf. Maisel v. Sigman, 123 Misc. 714, 205 N. Y. Supp. 807 (1924). 

8 Cf. FRANKFURTER AND GREENE, THE LABOR INJUNCTION (1930). 

® Cf. Chafee, The Internal Affairs of Associations not for Profit (1930) 
43 Harv. L. Rev. 993. The Committee on Commerce of the American Bar Asso- 
ciation has recently sponsored a proposal to make arbitrations provided for in 
collective labor agreements legally enforceable, thus strengthening special tribunals 
set up by the parties. See Report of Standing Committee on Commerce (1928) 
53 A. B. A. Rep. 343-72, and statement of Chairman Cohen, id. 110-13. The 
American Federation of Labor, momentarily favorable, appears to have become 
increasingly cool. Am. Fep. or Las. WEEKLY News Serv., April 13, 1929. The 
proposed statute, the Bar Association has voted, is to be laid before Congress at 
whatever time “is appropriate in the judgment of the Committee.” (1929) 
54 A. B. A. REP. 105, 314-15; (1930) 16 A. B.A. J. 684. 

10 Trade Union Act, 34 & 35 Vict. c. 31, §4 (1871); Holland v. London Soc. 
of Compositors, 40 T. L. R. 440 (1924). But collective agreements have long con- 
stituted usages entering into individual contracts of employment. See 1 WEss, 
InpustrRiAL Democracy (1920) 178, 437n. 
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as Denmark, Finland, Italy, and Queensland, it is a crime.” 
Great Britain excepted, the countries of Europe appear to be 
unanimous in giving increasing legal importance to these agree- 
ments. In most of them this has been accomplished by legis- 
lation; ** in a few chiefly by judicial action. In many countries 
employment agreements made by recognized agencies have nor- 
mative as well as contractual effect— normative in that indi- 
vidual contracts of employment contrary to the collective one 
may not be made by members of the contracting associations." 
In these countries such conflicting terms** are automatically 





11 y FREEDOM OF ASSOCIATION 90. 

12 Or by administrative decree, as in Germany (Decree of Dec. 23, 1918), 
where “before the war... the legal status of the collective agreement was 
greatly disputed and extremely precarious.” 3 FREEDOM OF ASSOCIATION (1928) 
60. This decree was subsequently confirmed by the Constituent Assembly and 
by Art. 178 of the Constitution. For a study of the situation in Germany, see 
Fuchs, Collective Labor Agreements in German Law (1929) 15 St. Louis L. Rev. 
I, 3. Over 12,000,000 persons were working under collective agreements in Ger- 
many on Jan. 1, 1928. (1930) 31 InTERNAT. Las. REv. 112. 

13 y FreepoM oF AssociATION 110. This is true in Austria, Finland, France, 
Germany, and Italy, among others. Collective labor agreements are now real 
“lois de métier” and just as binding, so far as they go, as general statutes. 
BLonpDEL, LE COoNTROLE JURIDICTIONNEL DE LA CONSTITUTIONNALITE DES LOIS 
(1928) 298. In all these countries the legislation establishing this rule has been 
passed since the end of the World War. Theretofore, even in France, which had 
gone farthest in this direction, an individual member was able to contract in viola- 
tion of the collective agreement, for it had “aucun caractére d’ordre public.” 
Judgment of Cour de Cassation, Dec. 16, 1908, (1909) 1 DALLoz 76. 

14 Unless they are more favorable to the workers. See 4 FREEDOM oF Asso- 
CIATION 63, 67 (Italy); 1 FREEDOM oF ASSOCIATION 110, n.1 (Austria and Ger- 
many). See also the discussion of this point in Judgment of Reichsgericht, Nov. 
27, 1925, trans. (1926) INTERNATIONAL SuRvVEY oF LecaL Decisions oF Lasor Law 
183, 184 (hereinafter referred to as INTERNATIONAL SuRVEY), and Judgment of 
Landesarbeitsgericht, Jena, Aug. 31, 1927, (1927) id. 180, followed by Reichsar- 
beitsgericht, Jan. 4, 1928, (1928) id. 163n. 

In Italy a central “ corporation ” with legislative authority may be set up by 
organized employers and workers in any industry, to which may be entrusted 
power to annul and amend existing collective agreements. 4 FREEDOM OF ASSOCIA- 
TION 63. In Germany, on the other hand, the contractual origin of the norm is 
strongly emphasized by the rule that the contracting parties “ should be independ- 
ent groups, without any connection between them, and made up on the one hand 
of workpeople and on the other of employers.” 1 FREEDOM OF ASSOCIATION 107; 
Decision of Minister for Labor of March 6, 1925, (1925) INTERNATIONAL SURVEY 
183; Judgment of Reichsgericht, Oct. 9, 1925, id. 184; (1927) id. 177n.; Judgment of 
Reichsarbeitsgericht, Oct. 10, 1928, (1928) id. 144, 148n. But once established, 
the normative portions of a collective agreement necessarily enter into all individ- 
ual contracts of employment of the members, if to the advantage of the worker. 
See Fuchs, supra note 12, at 19, n.52. Cf. Mastell v. Salo, 140 Ark. 408, 215 S. W. 
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replaced by the terms of the collective agreement.’° Indeed, in 
Austria and Germany legislation provides that the normative 
terms of a collective agreement which has acquired “ prepon- 
derant ” importance in a geographic area may be extended by 
state administrative order to all engaged in the industry in that 
region.*® Similar power exists in industrial commissions in Aus- 
tralian states.** 

Since statutes, however, have played but a paltry rdle in the 
development of the law of collective bargaining in the United 
States,** of greater interest for us is the law of collective bargain- 
ing in those countries where it has been largely molded by the 
courts. 





583 (1919); Gulla v. Barton, 164 App. Div. 293, 149 N. Y. Supp. 952 (1914). In 
France, while the contractual basis of the rights arising under the agreement is 
emphasized in the language of recent legislation, the tendency is away from 
contract toward norm. Thus not only does the collective agreement override indi- 
vidual contracts between members of the groups, but it governs “ when a person 
bound by the agreement concludes a contract of employment with a third party 
and does not expressly stipulate that the agreement shall not apply.” See 1 FREE- 
pOM OF ASSOCIATION 111; Pirou, The Theory of the Collective Labor Contract in 
France (1922) 5 IntTeRNAT. Las. REv. 35, 46-47. But it does not govern when 
neither person is a member of the contracting associations. Judgment of Cour 
de Cassation, Feb. 22, 1926, (1926) INTERNATIONAL SuRVEY 108. 

15 In Germany, at least, this is true only as to future performance of work, 
where the employees have accepted lower wages and performed without protest. 
Judgment of the Reichsgericht, Nov. 27, 1925, (1926) INTERNATIONAL SURVEY 
183, 184-85. In France, too, this appears to be the rule. Judgment of Civil 
Tribunal of St. Nazaire, July 21, 1922, (1925) 2 Datioz 25. But in France the 
union may still sue in its own right. See note 22, infra. 

16 y FREEDOM OF ASSOCIATION 111-12; Sitzler, The Law of Collective Bargain- 
ing in Germany (1922) 6 INTERNAT. LaB. Rev. 511. But the obligatory terms 
can not be so extended. Judgment of Kammergericht, April 22, 1927, (1927) In- 
TERNATIONAL SURVEY 178; Judgment of Reichsarbeitsgericht, Oct. 10, 1928, (1928) 
id. 159. Original terms, both normative and contractual, may now be imposed by 
the German state. See Judgment of the Reichsgericht, supra note 15; Fuchs, supra 
note 12, at 16-18; cf. Commonwealth Conciliation and Arbitration Act §§ 19, 24 
(1904-29) (Australia). 

17 See Rex v. Commonwealth Court of Conciliation and Arbitration, 11 Comm. 
L. Rep. 1 (1910). But the Commonwealth Arbitration Court lacks this power. 
Australian Boot Trade Employes’ Fed. v. Whybrow & Co., 11 Comm. L. Rep. 311 
(1910) ; Amalgamated Engineering Union v. Alderdyce, Ltd., 41 Comm. L. Rep. 
402 (1928); Amalgamated Clothing Union v. Arnall & Sons, 43 Comm. L. Rep. 
29 (1929). 

18 In England legislation prevents such development. See note 10, supra. 
For the view that legal sanction for collective agreements would assist in the set- 
tlement of trade disputes in England, see Geldart, The Status of Trade Unions in 
England (1912) 25 Harv. L. Rev. 579, 593. 
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France 


In France trade unions or industrial associations flourished 
even before the adoption of the law on the freedom of industrial 
association of March, 1884.’° The right of such associations to 
conclude collective agreements was regulated by the acts of 
March 25, 1919 and March 12, 1920; *° but this right was already 
recognized by judicial decision.** The act of 1919 allows the 
union to sue on breaches of the agreement not only in its own 
right, but also in the right of any member, with the knowl- 
edge and acquiescence of such member.** On the other hand, 
although associations are liable for their own breaches of 
an agreement,”* “they may not be considered responsible for 
its fulfillment by their members unless they have agreed to 
accept this responsibility by a special clause inserted in the 
agreement.” ** 





19 “Tn legalising industrial associations [it] merely recognised a state of things 
which dated back for many years.” 2 FREEDOM OF ASSOCIATION 105. 

20 Td. 150. 

21 Notably by the judgment of the Cour de Cassation, April 5, 1913, (1914) 
1 Dattoz 65. “ Since then, both judicial decisions and the literature on the subject 
have unhesitatingly maintained the full validity of all agreements concluded by 
trade associations, whether agreements between employers or between workers, 
or collective agreements between groups of employers and workers. This tendency 
has naturally become more emphatic since the promulgation of the Acts of 1919 
and 1920.” Pic, Judicial Remedies in Recent French Legislation for the Enforce- 
ment of Agreements of Trade Associations (1925) 12 INTERNAT. Las. REv. 23, 25. 

22 Act of March 25, 1919, Lasor Cong, Bk. I, art. 31(v). See Pic, supra note 
21, at 34, paraphrasing the judgment of the Civil Tribunal of St. Nazaire, July 21, 
1922, (1925) 2 DALLOz 25. 

23 Pic, supra note 21, at 35, paraphrasing the judgment of the Mulhouse Dis- 
trict Court, June 21, 1923, (1925) 2 Dattoz 1. Trade unions in France have no 
exemption from liability in contract or tort as British unions have. Supra note 10. 
Trade Disputes Act, 6 Epw. VII, c. 47, $4 (1906). Even in Britain equitable 
relief is not wholly barred. Booth v. Amalgamated Marine Workers’ Union, 
[1926] Ch. 904, 921 (constructive trust) ; Clarke v. Ferrie, [1925] N. Ir. 7 (declara- 
tion of nullity of expulsion). 

24 ScELLE, Drorr OuvrieR (1922) 67, trans., 2 FREEDOM OF ASSOCIATION 153. 
Writing earlier, it should be noted, than Professor Pic, supra note 21, Professor 
Scelle continues: “ Indeed, the law could hardly saddle associations with a re- 
sponsibility which was not accompanied by the necessary authority. Actually the 
enforcement of collective agreements depends upon the good will of industrial 
associations, for, although they are forbidden to do anything of a nature to com- 
promise their loyal fulfillment, this is an obligation too vague to be efficiently in- 
sisted on, and one which, after all, is based merely on good faith.” Ibid. 
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Denmark 


In Danish law every lawfully constituted association has legal 
personality, which it acquires without particular state recognition 
or action on its part. Trade associations therefore enjoy the 
same legal status as any other legal person. They may conclude 
contracts, and may acquire movable and immovable property by 
purchase or by gift; they are responsible to the extent of their 
property both to their members and to third parties for obliga- 
tions arising out of contracts, and they are also responsible for 
tortious acts.*° 

Until 1910, however, when special legislation was passed, there 
was some uncertainty concerning the legal effect of a collective 
labor agreement. Insofar as a breach of the agreement involved 
a breach of the peace, such as a strike, the ordinary courts afforded 
a remedy in damages; and theoretically, at least, similar relief 
was available to the union in the event of a lockout. But for 
breaches of the agreement which involved merely violations of the 
terms and conditions of employment, it seems that the only right 
secured by the injured party was a release ipso facto from the 
obligations of the agreement. Since the union could not recover 
from a recalcitrant employer the difference between the wages 
paid and those agreed upon, the full efficacy of collective agree- 
ments was not attained. But the act of 1910, subsequently 
amended in 1919, which provides for proceedings by the injured 
association before a Permanent Arbitration Court,”° has imparted 
new strength to these agreements. 





25 This and the ensuing summary of Danish law are based upon the survey in 
3 FREEDOM OF ASSOCIATION 287 et seq. 

26 “The cases which come before the Permanent Arbitration Court are dis- 
putes arising out of the breach of collective agreements. These are collective dis- 
putes. The term may also cover a dispute between an employer and his workers, 
in which case he may appear before the court in person, but the general rule is 
that only the associations sue or are sued before the Arbitration Court.” Jd. 292. 
In a recent case this court held unlawful a concerted refusal by workers to handle 
imports from Finland, entered into for the purpose of aiding a Finnish transport 
workers’ strike, because there was no controversy with the Danish Employers’ 
Association. (1928) 10 LAW AND LABOR 238. 
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Sweden 


The Swedish law, which, like the substantive provisions of the 
Danish law, is non-statutory, has hesitated over questions of 
capacity to contract which are now troubling American courts. 
Swedish economic associations, such as joint stock companies, 
have power to contract, but inasmuch as these do not include 
trade unions, collective labor agreements were of doubtful legal 
effect for a long time.*” In 1915, however, their binding force was 
made clear by judicial decision,** and subsequent legislation has 
by implication confirmed their legal status.” 


Effect of Registration 


It may be objected that foreign law has little significance, at 
least so far as legal capacity of trade unions or associations is 
concerned, because abroad they are registered or, as nearly as 
we have an equivalent legal term, incorporated. In only a few 
countries, such as Italy, is legal personality dependent upon spe- 
cial approval of the particular organization by the state; registra- 
tion is generally permitted in most countries. In France, for 
example, any association acquires corporate capacity to contract 
and to litigate by merely filing its name and rules with the local 
mayor for transmission to the attorney general (parquet).*° But 
in many countries registration, although simple, is not essential 
to a certain degree of capacity. In Germany the acquisition of 
legal personality is dependent upon entry of the association in 
the register kept by the lower courts; yet many German indus- 
trial associations, differing from the French, are not registered.™ 


—— 





27 See 3 FREEDOM OF ASSOCIATION 338. 

28 “Tn particular, two decisions of the Supreme Court (Hégsta Domstolen) of 
22 May 1915 established that in civil law trade associations have full rights and 
obligations under collective agreements, and that therefore they also have the 
right to sue and be sued in court.” Jd. 335. 

29 “ From section 10 of the Act of 28 May 1920, on conciliation in labour dis- 
putes, it follows that the force at law of agreements concluded by the parties at 
issue in consequence of statutory conciliation proceedings, and therefore also in 
the first place collective agreements, must be subject to the general law. This 
appears to remove all doubt as to the capacity of trade associations to conclude 
agreements, and to recognise the binding force at law of collective agreements.” 
Id. 339. 80 2 FREEDOM OF ASSOCIATION 131. 

31 “ The chief cause of this dislike of registration . . . is the distinction drawn 
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Despite its lack of legal personality, a German unincorporated 
association, “or rather the sum total of its members,” is liable 
on contracts made by its executive committee, which has express 
or implied power to enter into such transactions. Legislation 
in Germany, moreover, has enabled these associations to conclude 
collective agreements and to submit complaints to boards of arbi- 
tration and conciliation.** We have already observed the de- 
gree to which trade associations in Denmark and Sweden are 
now recognized by their law also as entities in the entire absence 
of registration or incorporation. 


THE AMERICAN COMMON LAW OF 
CoLLECTIVE LABOR AGREEMENTS 


What is the legal effect of collective labor agreements in the 
United States and Canada? This question may be conveniently 
considered in two aspects: (1) What effect has the collective 
agreement, commonly called a contract, on the relation (like- 
wise commonly called a contract) between the individual em- 
ployer and individual employee? (2) What legal right or lia- 
bility has an association (or have the associates as a group) if 
either party violates the collective agreement? 


1. Effect of the Collective Agreement on the 
Employment Relation of Individuals 


A. The Agreement as Usage or Custom 


The older American cases which involve collective labor agree- 
ments generally take the view that they establish usages which, 
unless expressly rejected,** are binding terms of the individual’s 
employment. A leading opinion expounding this view is that of 
the Kentucky Court of Appeals in Hudson v. Cincinnati Ry.** 





by the law in material matters between registered and unregistered associations. .. . 
As the executive committee does not enjoy the position of an agent in law as in 
the registered associations, the unregistered association is not directly responsible, 
like the registered association, for its unlawful acts [torts].” 3 id. 38-40. 

82 Td. at 40. 

83 As, e.g., in Langmade v. Olean Brewing Co., 137 App. Div. 355, 121 N. Y. 
Supp. 388 (1910). 

84 y52 Ky. 711, 154 S. W. 47 (1913). 
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_ The plaintiff, an engineman discharged in violation, as he claimed, 
of the collective agreement, might perhaps have been viewed as 
a principal bound by the agreement made by the union officers 
as his agents, or as a third-party beneficiary of the agreement. 
The court, however, explicitly repudiated the agency theory,°*° 
disregarded the possible beneficiary theory, and expressly en- 
dorsed the theory that his rights hung on his individual contract, 
of which the collective agreement — “ merely a memorandum of 
rates of pay and regulations governing enginemen.. . not a 
contract . . . not an offer” **— was an ingredient.* 

This doctrine that a collective agreement establishes a usage, 
which enters into individual contracts unless rejected, and that 
the collective agreement has no legal effect in itself, has been the 
orthodox view of the American law.** The collective agreement 
may, of course, have direct legal effects in addition to setting up 
a usage entering into individual contracts. But it is generally 





35 “The fact that they [the officers who made the collective agreement] were 
agents of the union will not justify the inference that they were acting for appel- 
lant, a member of the union. It is not contended that he ever ratified the act of 
said officers... . The officers of the union . . . were not, and could not be, the 
agents of appellant.” Jd. at 716, 154 S. W. at 49. The opinion implies that 
appellant entered the employ of appellee after the collective agreement was made. 

36 Ibid. 

37 “Tf appellant ... entered the service of the appellee, ... knew and as- 
sented to the provisions of said agreement, or if they were so generally known 
among enginemen as to justify the presumption that he did know them, and 
made no express contract in conflict with any of its provisions, the agreement in 
question entered into and became a part of his contract with appellee, as if fully 
incorporated therein.” Jd. at 717-18, 154 S. W. at 50. 

38 See ComMMONS AND ANDREWS, PRINCIPLES OF LABOR LEGISLATION (1920 ed.) 
118: “ The so-called ‘contract’ which a trade union makes with an employer or 
employers’ association is merely a ‘ gentlemen’s agreement,’ a mutual understand- 
ing, not enforceable against anybody. It is an understanding that, when the real 
labor contract is made between the individual employer and the individual em- 
ployee, it shall be made according to the terms previously agreed upon. But 
there is no legal penalty if the individual contract is made differently. To enforce 
the collective contract would be to deny the individual’s liberty to make his own 
contract.” The 1927 edition, omitting this paragraph, inserts at the close of the 
previous paragraph (which concludes with a long quotation from the Hudson case) 
this comment, at 127, n.2: “There are a large number of recent cases which, 
contrary to this decision, treat trade agreements as being contracts; but the view 
herein expressed seems to state the better rule. Even where trade agreements 
are treated as contracts, it is but seldom that either side can effectively enforce 
such agreements through legal actions.” 
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only when a court concedes no direct legal consequences to the 
agreement that it speaks of it as a usage. 

A distinction has been drawn between customs and usages, and 
between either of these on the one hand and habits on the other. 
Thus in Byrd v. Beall,*® on which the Kentucky court relies, but 
which did not involve a collective labor agreement, it was said 
that a usage, to be binding, must either have been known to the 
party who is sought to be affected thereby, or so generally known 
as to justify the presumption that he knew it and contracted in 
reference to it. Those usages which have been universally rec- 
ognized for so long a period as to have acquired the force of law, 
and to be binding without regard to the assent of the individual, 
may better be called, according to the court, “customs.” *° In 
the particular case, however, what was claimed to be a custom or 
a usage was held by the court to be only a “ habit, for conven- 
ience,” ** and therefore not a term of the contract. The court 
acknowledged, however, that these verbal niceties are frequently 
not observed.*” In the Hudson case it is not clear that the court in 
describing the collective agreement as “ usage ” intended to limit 
its significance to usage as distinguished from custom; at all 
events, it was clearly deemed more than a habit. 

The only case involving a collective employment agreement 
to which the court refers (and which it misstates) in the Hudson 





89 150 Ala. 122, 43 So. 749 (1907). 

40 Jd. at 126, 43 So. at 749. See also Thompson v. Minneapolis Ry., 35 Minn. 
428, 429, 29 N. W. 148 (1886): “ The usage of the defendant as to the manner 
of paying employees .. . is not found to have been brought to the notice of the 
plaintiff. Unless this was done, it would not .. . affect the plaintiff.... The 
fact that the same usage was observed by four other railroad corporations does 
not show the existence of a custom with regard to which the contract in question 
is to be deemed to have been made.” 

41 150 Ala. at 127, 43 So. at 751. It is called a “ matter of practice” in Goyette 
v. Watson Co., 245 Mass. 577, 589, 140 N. E. 285, 288 (1923). 

42 In Queen v. Inhabitants of Stoke upon Trent, 5 Q. B. 303, 307-09 (1843), 
Chief Justice Denman opines that evidence that holidays were recognized should 
have been admitted as proof of “a custom so universal that no workman could 
be supposed to have entered into this service without looking to it as part of the 
contract ”’; while Justice Coleridge observes, “I have always understood that 
general usage was evidence in a case of this kind, on the ground that its notoriety 
makes it virtually part of the contract.” (Italics inserted.) In Sagar v. Ridehalgh, 
Ltd., [1930] 2 Ch. 117, the court found that the “ practice” relied on was not 
sufficiently certain to be a “ usage” or a “ custom” (used indifferently). 
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_ case is Burnetta v. Marceline Coal Co.** Here, since the wage 

practice under the agreement between the plaintiff’s union and 
the defendant’s association was disadvantageous to the plaintiff, 
the defendant sought to prove that the workman was bound 
by it. The testimony showed that the plaintiff, when hired, 
had been asked whether he understood the rules under which the 
mine was working, the days of payment, and so on, to which he 
answered “ Yes.” The defendant then offered to prove the col- 
lective employment agreement, but the trial court excluded the 
evidence, and the ruling was upheld on appeal. The court said: 
“The mere statement, that ‘I understand the rules,’ by no 
means is to be construed as an agreement to labor under certain 
rules. ... A contract ... [to work] under the rules of an 
organization, is not to be inferred from the simple fact that he is a 
member of the organization. Persons work for themselves and 
are free and independent. Agreements imposing conditions can 
only be enforced when the entire proposition has been stated and 
by them freely accepted.” ** 

In this holding, the terms of the collective agreement are 
made as irrelevant as would be the terms of individual contracts 
of others.*® The case represents the high water mark of individ- 
ualism, in this instance advantageous to the workman, and is a 
fit contemporary of Lochner v. New York.*° 

The Kentucky Court in the Hudson case takes no such ex- 
treme position, as we have seen. Its careful, oft-quoted discus- 





43 180 Mo. 241, 79 S. W. 136 (1904). 

44 Td. at 249-51, 79 S. W. at 139. There is no intimation as to the legal 
effect of the agreement between the miners’ union and the operators’ association 
on these groups. But the miners (and the operators?) as individuals are not 
bound: “ That the Miners’ Union, as an organization, can not make a contract for 
its individual members, in respect to . . . work . . . in our opinion is too clear for 
discussion.” Jd. at 250, 79 S. W. at 139; cf. Snow Iron Works v. Chadwick, 
227 Mass. 382, 390, 116 N. E. 801, 804 (1917); and notes 76, 78, infra. 

By contrast, a mere posted notice that the shop was non-union was held, in 
Callan v. Exposition Cotton Mills, 149 Ga. 119, 99 S. E. 300 (1919), to enter into 
the individual contract of employment to the extent of enabling the employer to 
get an injunction against union organizers. 

#5 Ahlquist v. Alaska-Portland Packers’ Ass’n, 39 F.(2d) 348 (C. C. A. oth, 
1930); Thompson v. Minneapolis Ry., supra note 40; Brunnell v. Hudson Saw 
Mill Co., 86 Wis. 587, 57 N. W. 364 (1893); Flynn v. Alaska Packers’ Ass’n, 
5 Alaska 200 (1914). 

46 198 U. S. 45 (1905). 
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sion of how far the parties were bound by the terms of a collec- 
tive agreement is, however, really obiter, for the disposition of 
the case depends upon the meaning given to the agreement — 
namely, as I understand the decision, that it was not a guaranty 
of employment but only a procedural limitation of the company’s 
right to dismiss, which was complied with. Whatever legal effect 
be given to such an agreement, the plaintiff obviously could not 
recover, for his dismissal did not violate it.** 

Among the recent cases following the usage theory ** is an- 
other Kentucky case, Piercy v. Louisville & Nashville R. R.,*° 
in which the plaintiff conductor successfully sought a declaratory 
judgment that he was entitled to a particular day run under the 
terms of his employment. The corporation, which was indif- 
ferent in the controversy, had complied with the request of the 
Order of Railway Conductors, of which the plaintiff was a mem- 
ber, that the seniority rule in the collective agreement be so 
applied that it would give the plaintiff a night run. The Court 
of Appeals affirmed the declaration of the lower court on the 
grounds that (1) the action of the company “does not appear 
to have been considered either by the company or by the Order 
of Railroad Conductors as being a general change or modifica- 
tion of the [collective] contract,” °° and (2) ‘‘ The organization 





47 Caven v. Canadian Pac. Ry., [1925] 3 D. L. R. 841; see Long v. Baltimore & 
Ohio Ry., 155 Md. 265, 267, 141 Atl. 504, 505 (1928). 

48 The earlier cases ‘are discussed in Fuchs, Collective Labor Agreements in 
American Law (1925) 10 St. Louis L. Rev. 1, 3-7. In addition to the Hudson and 
Burnetta cases, he mentions as in the “ usage” group, Gregg v. Starks, 188 Ky. 
834, 224 S. W. 459 (1920) (granting relief to plaintiff employee, though not a 
member of the union, against employer for a violation of the agreement) ; 
Mastell v. Salo, 140 Ark. 408, 215 S. W. 583 (1919); Langmade v. Olean 
Brewing Co., 137 App. Div. 355, 121. N. Y. Supp. 388 (1910). To these 
may be added Moody v. Model Glass Co., 145 Ark. 197, 224 S. W. 436 (1920), 
150 Ark. 142, 233 S. W. 1092 (1921) (holding that plaintiff who had been called 
by defendant but had not actually started working for him was entitled to com- 
pensation, for “ the facts stated constituted an implied contract .. . to settle... 
according to the terms of the national agreement ”) ; Keysaw v. Dotterweich Brew- 
ing Co., 121 App. Div. 58, 105 N. Y. Supp. 562 (1907) (holding that the con- 
tract made in form with the plaintiff’s union was adopted by the parties). See 
Fuchs, supra, at 26. 

49 198 Ky. 477, 248 S. W. 1042 (1923). 

50 Td. at 482, 248 S. W. at 1045. “ Here there was no general change of the 
contract. ... The Order . . . merely requested the company to ignore . . . the 
individual rights of [plaintiff].” Jd. at 484, 248 S. W. at 1045. 
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is not the agent of the member for the purpose of waiving any 
personal right he may have [citing the Hudson case]... . It 
could not have been in contemplation by a member of such or- 
ganization that he agreed when he entered to submit to the 
Order for decision a controversy involving his rights as against 
a third party.” As the plaintiff’s retention of his job was evi- 
dently assured by the collective agreement, the second ground 
of decision makes the terms of his employment permanently un- 
modifiable without his individual consent.” __ 

If the usage theory leads to this result, it is an impediment to 
the development of employment rules. It might be possible, 
however, without departing from the usage theory, to give effect 
to changes in the collective employment agreement by attribut- 
ing a flexible content to the usage. If, in a case of an indefinitely 
continuing relation, the notion of usage can not be so expanded, 
it may better be abandoned altogether. . 

A number of similar controversies have arisen between em- 
ployees and the union over seniority rights. In Mosshamer v. 
Wabash Ry.” the railway company was again indifferent. Al- 


though satisfied that the union’s interpretation of the agreement 
was proper, the court indicated that any interpretation agreed 
to by the company would have concluded the court and defeated 
the plaintiff even though the court had disagreed with it.* In 





51 Td, at 484-85, 248 S. W. at 1045-46. The court does not refer to Gregg v. 
Starks, supra note 48. In that case both the union and the company appear to 
have been passive, as the controversy over seniority was between two conductors 
and there was no special tribunal for settling it. 

52 The court perhaps would not have ruled the same if it had thought the 
request of the union a reasonable one; it insists that the order was made “ not 
to bring about a more efficient operation of the railroad in the interest of the 
public ” but to please the union. Jd. at 482, 248 S. W. at 1045. 

58 221 Mich. 407, 191 N. W. 210 (1922). 

54 As against the railway an injunction was denied on the ground that in 
Michigan such a contract is not specifically enforceable against an employer, fol- 
lowing Schwartz v. Cigar Makers Union, infra note 109. 

In Chambers v. Davis, 128 Miss. 613, 614, 91 So. 346, 347 (1922), the case was 
ordered dismissed, with scant mention of substantive rights, on the same ground 
as in Schwartz v. Cigar Makers Union, the court apparently overlooking the fact 
that relief was sought (and granted by the lower court) not only against the 
employer but also against competing employees. The court remarked further 
that it was not the function of the courts “to relieve the railroad company of an 
embarrassing situation by arbitrating a dispute between its employees as to their 





COLLECTIVE LABOR AGREEMENTS 587 


Order of Railway Conductors v. Jones,”° the action was brought 
by the aggrieved conductor against the union, of which he appar- 
ently was not a member, and its officers. The dispute was over 
the meaning of “the contract . . . expressed in a so-called 
schedule and roster, agreed on between the men and the em- 
ployers.” The defense was that since the plaintiff was a party 
to the schedule and roster, the union in seeking to enforce its 
terms was only trying to make him keep the contract he had 
made or obey the union’s construction of it. Some years before, 
it appears, it had been submitted for construction to an arbitra- 
tor by whose decision, which was accepted by all parties, the 
plaintiff and others were given certain seniority rights. This de- 
cision, said the court, ‘‘ became the contract,” and the defend- 
ant’s successful attempt to deprive the plaintiff of his standing 
was a tort.*® This court, like many others, does not make clear 
whether the plaintiff was bound directly by the collective con- 
tract, as a party principal, or whether he was bound because his 
separate employment contract contained the collective agree- 
ment. It had some effect, at all events, in defining the plain- 
tiff’s right and the legality of the defendants’ action. 

In another seniority case, West v. Baltimore & Ohio R. R.,"" 
the court refused relief to the dissatisfied carman who brought 
action, not only because in accordance with procedure established 
by the collective agreement his claim had been rejected by his 
union, but also because he was not shown to be within the collec- 
tive agreement. To support this second reason for rejecting the 
claim the court relied on the Hudson ** and the Burnetta” cases; 
its own language, however, is not that of usage. In Gary v. 





relative rights under their contract with the company.” The court expressly re- 
fused to follow Gregg v. Starks, supra note 48. Two judges dissented, insisting 
on the propriety of the court’s giving a decision. 

55 78 Colo. 80, 239 Pac. 882 (1925). 

56 Judgment for plaintiff was set aside, however, because of erroneous in- 
structions on the Statute of Limitations. 

57 103 W. Va. 417, 137 S. E. 654 (1927). 

58 Supra note 34. 

59 Supra note 43. 

60 “ He alleges that the contract was made between the brotherhood and the 
defendant company, and there is nothing in the record from which it can be 
inferred that he individually participated in the making of the contract, or that 
he thereafter ratified it.” 103 W. Va. at 422, 137 S. E. at 655. 
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Central of Georgia Ry.,” rules of the Brotherhood of Locomo- 
tive Engineers were incorporated textually into a written contract 
by which the plaintiff was hired. In these circumstances the 
plaintiff, alleging that his discharge was in violation of these 
rules, obviously stated a good cause of action. The “ contract 
made with the plaintiff through the Brotherhood” ® was pre- 
sumably a collective one. In St. Louis Ry. v. Booker, another 
discharge case, the plaintiff car inspector relied on an agree- 
ment between his union and the director general of railroads. 
The defendant did not question the plaintiff’s claim that “ this 
contract remained in full force . . . and was recognized as a 
binding contract between plaintiff and defendant.” And the 
court, on second appeal,” said that the rules of this agreement, 
which still governed after the defendant resumed operation of its 
road, “were recognized as an existing part of [plaintiff’s] con- 
tract of employment.” Whether the collective agreement itself 
was a contract is not discussed; nor, if so, by what mode of nova- 
tion the defendant became bound instead of the director general. 

An express recognition that the collective employment agree- 
ment between the union and the operators’ association applied, 
without express adoption, to the individual employment relation 
between the plaintiff and the defendant, is found again in Cross 
Mountain Coal Co. v. Ault.’ The defendant had signed “ ac- 
cepted ” to the collective agreement. Thereby it became, it seems, 
a usage presumptively incorporated into all individual employ- 
ment contracts made by the defendant. The plaintiff, having 
been discharged, as he claimed, in violation of his agreement, 
appealed to the arbitration board set up by the agreement. The 
board sustained his contention but the defendant refused to 





61 37 Ga. App. 744, 141 S. E. 819 (1928). 

62 Td. at 745, 141 S. E. at 820. 

63 287 S. W. 130 (Tex. Civ. App. 1926). 

64 5 S. W.(2d) 856, 858 (Tex. Civ. App. 1928). 

65 157 Tenn. 461, 9 S. W.(2d) 692 (1928). 

66 The sole pertinent paragraph reads: “The agreement became a part and 
formed the basis of the contract of employment between each operator accepting 
it and each of his employees, who entered or continued in the service and employ- 
ment of such employer with knowledge of its execution, and in the absence of any 
express contract between the individual employee and his employer inconsistent 
with the terms of the agreement. Hudson v. Cincinnati Ry.; West v. B. & 
O. R. R.” 157 Tenn. at 468-69, 9 S. W.(2d) at 694. 
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reémploy him, and he brought this suit to recover wages lost 
during the balance of the two-year period which the agreement 
covered. In this he was successful.® 

The problem of the application of the agreement against one 
not a member of the collectivity was involved in United States 
Daily Pub. Corp. v. Nichols.®*. The plaintiff was a member of a 
typographical union which had by a continuing collective agree- 
ment with the Publishers’ Association of Washington for nearly 
fifty years fixed terms of minimum pay to typographers in news- 
paper offices in the District of Columbia. At the time the defend- 
ant started publication, in March, 1926, this wage scale was under 
revision. The defendant was not a member of the association and 
had no dealings with the union. No mention, moreover, was made 
of a wage scale when it employed the plaintiff. He was paid at 
the old scale, which remained in force, until there should be agree- 
ment on a new scale, in all Washington newspaper offices. On 
May 24, 1926, agreement on a higher scale was reached between 
union and association. By the agreement the new scale was retro- 
active to November 11, 1925, the day the union had given notice, 
according to the terms of the standing agreement, of its desire for 
a revision. As the defendant refused to supplement the wages 
paid already, the plaintiff sued for the difference. The Court of 
Appeals affirmed a judgment allowing recovery, remarking: 


“We have not only a custom so old, notorious, definite, and uniform 
as to be binding on those within its purview [Washington publishers 
employing union printers?], but one admittedly known to plaintiff in 
error . ..—a custom... which .. . is reasonable, and calculated, 





67 The refusal to reémploy occurred at the end of a shutdown caused by over- 
production. In reopening, the company announced a reduced wage scale. The 
miners at first refused to come back but eventually applied for work in a body. 
The company required separate applications and rejected the plaintiff because he 
was a union officer. Both the new wage scale and the rejection of the plaintiff 
were deemed by the court to violate the agreement. Since on the “ mere usage ” 
theory of collective agreements, if the plaintiff had been accepted, the terms of his 
employment would no longer be those of the agreement which was repudiated by 
the company, it seems to follow that he would, by taking the employment prof- 
fered on these new terms, have become an employee at will and might lawfully 
have been discharged the next moment at the whim of the company. It may be, 
however, that the new terms varied only the wage scale without affecting the 
rest of the “ usage.” 

68 32 F.(2d) 834 (App. D. C. 1929). 














590 HARVARD LAW REVIEW 


as the record discloses, to make strikes and business interruptions un- 
necessary. If conditions change and a new wage scale is negotiated, 
there is no apparent reason why the effective date of the new scale 
should not be the date when the old scale was challenged.” ® 


That the continuing agreement between the association and the 
union has no effect except as a custom is not to be inferred. In- 
deed, the provision of the continuing agreement, that “if the new 
scale of wages were lower than the old, the excess paid to the 
printers in the meantime, between the date the old scale was opened 
up and the new was closed, would be refunded by the local union,” 
indicates that the agreement did, or at least was intended to, create 
legal liability on the part of the union as well as a custom entering 
into the employment relations of individual workers. Yet if, in 
this particular re-settlement of the wage scale, there had been a 
reduction, is there any theory now recognized by which the court 
could have held this defendant entitled to recover from the union, 
with which he had never dealt? 

The application of a collective agreement to a non-member of 
the collectivity making the agreement is also involved in the very 
recent case of Young v. Canadian Northern Ry.,"° now on its way 
per saltum to the Judicial Committee of the Privy Council.” 
Here, however, the non-member was the plaintiff employee. The 
defendant railway had entered into a collective agreement with a 
department of the American Federation of Labor, to which the 
plaintiff machinist did not belong. After working for the de- 
fendant for seven years, he was discharged in violation, as he 
alleged, of the seniority rule established by the agreement. In 
the opinions delivered in this litigation may be found a large as- 
sortment of dubieties concerning collective agreements. The 
trial court — Manitoba Kings Bench — admitted that the defend- 
ant and probably the union intended the rules of the collective 
agreement to apply to all the defendant’s workmen. Neverthe- 
less the court rejected the plaintiff’s claim on the.grounds that 
(1) although members of the union might ratify or adopt such 





69 Jd. at 837. Note that the court calls the agreement a custom rather than 
a usage, but also stresses the defendant’s knowledge. 

70 [1929] 4 D. L. R. 452, [1929] 2 W. W. R. 385; [1930] 3 D. L. R. 352, 
[1930] 1 W. W. R. 446. 

71 [1930] 3 D. L. R. 412, [1930] 1 W. W. R. 764. 





COLLECTIVE LABOR AGREEMENTS 591 


an agreement, the plaintiff was not in a position to do so, for the 
union never assumed to speak for him; (2) no statute conferred 
the benefit of privity on him; (3) he was not a beneficiary under 
a trust because the subject matter of this contract is not prop- 
erty; * (4) seniority rights were not “a custom or usage in the 
machinist trade in general”; (5) nor did they enter into this 
particular employment by inference of the parties’ acceptance, 
since the plaintiff, the court found,” did not know of them. 

The Manitoba Court of Appeal dismissed the appeal on divers 
other grounds. Justice Robson refused relief because, if there 
was a contract for a priority right of employment between the 
plaintiff and the defendant —the finding of which “ would be a 
matter of difficulty ”’ — the plaintiff was bound by the procedure 
of redress which it provided. The administrative provisions 
necessitated action by the local shop committee of the union, 
which had refused Young (a member of the One Big Union) con- 
sideration, as they might, under the agreement, in their discretion. 
“In the absence of fraud,” said the judge, “the courts cannot 
inquire into that administration.” 

Justice Trueman in an acute opinion likewise held that the 





72 The beneficiary contract is not recognized in Manitoba law. Andrews v. 
Moodie, 17 Man. 1 (1907). 

73 There is nothing to indicate that the plaintiff was ignorant at the time of 
his dismissal, which would seem to be the crucial time in this sort of employment. 
All the court had said was: “I have no doubt that he did not learn of that agree- 
ment till after he entered defendant’s employ.” In the Court of Appeal, Justice 
Trueman said, “ The plaintiff had a copy either at the time he was hired or soon 
afterwards.” And Justice Fullerton, “ When his contract of employment was 
made, he did not know of their [the rules’] existence.” 

74 The trial judge had summarily rejected this defense, on the ground that the 
local committees “displayed neither patience nor impartiality in their attitude 
towards him,” and that “he did all that he could.” The judge appears to have 
thought that the dint of the plaintiff’s effort overcame the defense that the proce- 
dure prescribed by the agreement for the presentation of grievances was not fol- 
lowed. But there is no such rule of law. 

An arguable point which Justice Robson does not consider is: Should this 
provision of the contract, whether it be a complete substitute for court redress or 
only an absolute condition precedent to court redress, be disregarded as contrary 
to public policy when its observance would leave remediless a person whose 
grievance was received with “neither patience nor impartiality’; or, to put it 
another way, does not such conduct in the administration of the rule constitute 
“fraud,” for which, according to the implication of Justice Robson’s opinion, 
there would be redress ? 
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conduct of the committees, however perverse, could not create the 
defendant’s liability to the plaintiff. Possibly, the judge pointed 
out, the plaintiff might have a cause of action against the com- 
mittee members. But as against the railway, presentation of 
grievances through the union organ may be the sole remedy; at 
least it is a condition precedent to a cause of action. 

Justice Trueman’s opinion premises this discussion with a flat 
rejection of the view of the lower court and of his own colleagues 
that Young’s rights and obligations were not fixed by the collective 
agreement. 


“Collective bargaining for shop employees whether by a shop com- 
mittee or by a committee representing craft organizations, long since 
took the place of individual contracting. As a craftsman and trade 
unionist, the plaintiff knew he could not ask for an individual agree- 
ment in the terms of the rules. Had he asked Wedge [who had author- 
ity to hire and dismiss] what rules he was to work under, there can be 
no doubt he would have been referred to the rules in question. Neither 
he nor Wedge nor anybody else in authority would have thought for a 
moment that unless the plaintiff took this precaution, he could not 
avail himself of, or would not be subject to, the rules.” *° 


A majority of the court unfortunately relied on less tenable 
ground than Robson’s and Trueman’s for rejecting the appeal. 
Speaking through Justice Fullerton, these three judges held: (1) 
the plaintiff did not give express assent by which alone the rules 
could bind him; ** (2) as all the obligations were on the defendant, 
even an express contract between plaintiff and defendant would be 
“unenforceable for want of mutuality”; ** (3) “so-called wage 





75 [1930] 1 W. W. R. 446, 450. 

76 The court distinguished Devonald v. Rosser and Sons, [1906] 2 K. B. 728, 
because there the employee had clearly assented to the employer’s rules on which 
he relied. The only other case mentioned on this point is Bancroft v. Canadian 
Pac. Ry., 53 D. L. R. 272, 279 (1920), from which the present judge quotes a 
passage of his own opinion (which cited no authority): “It would be hopeless to 
urge that an agreement between the union and the defendant would enable every 
individual workman to attach the conditions of such an agreement to his own 
contract of service.” It was not proved that there was any express incorporation 
of it into the contract between defendant and plaintiff, a union member, who 
claimed his dismissal was.in violation of the agreement. 

77 The court uses “ want of mutuality ” interchangeably with “ absence of con- 
sideration.” If the arrangement must be tested by a contractual standard — 
which is questioned infra pp. 604-08 — it may be satisfied by the men’s promise, 
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agreements entered into between workmen’s unions and employers 
are never intended by the parties to be legally enforceable 
agreements.” “* 

Although the language just quoted seems to refer to the en- 
forceability of the collective agreement itself, the context makes 
it clear that the court is thinking throughout of the enforceability 
of its terms as a part of the individual’s contract of hire. The 
judge quotes from an earlier opinion where he had refused to 
recognize the collective agreement as usage, and where he had 
further remarked: “ It is doubtful if such an agreement could be 
enforced at law even by the union itself, which has its own method 
of enforcement by going on strike.” *® And in the instant case he 
notes that counsel for this plaintiff admitted that it “‘ was not a 
legally binding agreement as Division 4 was not a legal entity and 
consequently incapable of making a binding agreement.” *° 

Except for the opinion of Justice Trueman, the case is extremely 
conservative. The pronouncement of the Judicial Committee of 
the Privy Council, which showed no fearfulness of collective agree- 
ments in Caven v. Canadian Pacific Ry.,** will be welcome. 


B. The Agreement as a Contract of or for Each Individual 


In some of the cases which rely on the orthodox theory of usage, 
there are intimations of an agency theory,” though it is expressly 





fairly to be implied, not to strike while the agreement is in force. The opinion on 
this point is at least superficial. It cites two old cases and two modern digests. 

78 The opinion on this point cites no authority, and the judge goes to the 
extreme of prefacing this remark with: “If the plaintiff were a member of Divi- 
sion 4, I think under the evidence in this case [semble because of lack of proof 
of express assent by him] he would fail.” No court in the United States, at least 
since Burnetta v. Marceline Coal Co., supra note 43, has so completely emptied a 
collective agreement of legal significance. Even those who have called them mere 
gentlemen’s agreements have accepted them as usages entering into individual 
contracts. See note 38, supra. 

79 Bancroft v. Canadian Pac. Ry., 53 D. L. R. 272, 279 (1920). A mild implica- 
tion of non-enforceability in ordinary courts may be extracted from the Industrial 
Conditions Act, Compiled Amendments (Manitoba, 1924), c. 92, § 23, in that it sets 
up a joint council of industry to seek settlement of collective and individual labor 
grievances. This act, however, does not apply to “railways operating under the 
Railway Act of Canada.” Id. § 2(d). 

80 [1930] 1 W. W. R. 446, 450. 81 Supra note 47. 

82 The West case, supra note 57, and the Gary case, supra note 61, which do 
not talk of usage, may be deemed agency cases. The Massachusetts cases concern- 
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rejected in others. In Barnes & Co. v. Berry,** the federal court 
insists on agency. The court, although eventually deciding that 
agreement was never arrived at by the employing printers’ asso- 
ciation and the pressmen’s union,™ first made careful inquiry as 
to the nature of the alleged contract in order to sustain the court’s 
jurisdiction by reason of diversity of citizenship. 


“ Nominally,” said the court, “ the contract was between the two in- 
ternational associations. But really it could not have been so, because 
each [being unincorporate]| lacked juristic personality. %o far as there 
was any real contract at all, it must have been between the individual 
members of the different local associations. . . . It would seem that the 
theory of appellants’ case must be . . . that, though formally the con- 
tract was between the two international associations, it was really a 
separate contract between each member of the Typothetae who had 
members of the Union in his employ on the one side and the members of 
the Union in his employ on the other; or, rather, that the provisions of 
the contract, upon its being entered into, became terms of the separate 
contracts of employment between each member of the Typothetae and 
the members of the Union in his employ. ... This theory ... we 
accept as correct.” *° 


Perhaps this is not an unequivocal acceptance of the agency 
theory, for these individual contracts have force only upon the 
formation of the separate contracts of employment — provided 
the latter do not modify the former, just as under the usage theory. 
But on the court’s theory the terms of the collective agreement 
apply to employment relations only between members of both 
associations, who act through their representatives. 

To say that the agreement would constitute contracts between 
individuals at all, seems, however, to overlook the completely illu- 
sory character of the alleged contracts. Each is, according to the 





ing collective labor agreements are extraordinarily equivocal as to their legal 
significance. See Fuchs, supra note 48, at 9. The later cases, on whatever theory, 
clearly give them legal effect. See Lovely v. Gill, 245 Mass. 577, 593-94, 140 N. E. 
285, 290 (1923) (overruling defendants’ demurrer). Injunctions prohibiting breach 
of collective agreements by employers have since been granted by the Massachusetts 
Superior Court in Pearlman v. Millman, (1925) 7 LAw anp Lasor 286, and Henry 
v. Century Shoe Co., (1929) 12 Law Anp LABOR 7. 

83 169 Fed. 225 (C. C. A. 6th, 1909). 

84 Accord: Fell v. Berry, 124 App. Div. 336, 108 N. Y. Supp. 669 (1908). 

85 169 Fed. at 228-29. Lurton, J., later Associate Justice of the Supreme Court, 
was a member of the court. On the question of “ juristic personality ” of unincor- 
porated bodies, see note 99, infra. 
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court, dependent upon the existence of an employment relation 
which appears to be entirely at the will of either party; it is an 
understanding that 7f A and B enter into or continue a relation- 
ship (employment), these will be its terms unless they decide to 
make some other terms. The limitation on freedom is negligible 
unless the parties are already bound for a term or unless there are 
other existing limitations on discharge.*® No other case has been 
found that deliberately approves an agency theory. And Barnes 
v. Berry has never been cited.** 

There is also a little authority, besides the casual language 
already quoted, for the view that collective employment agree- 
ments have a direct effect on individual employment relations 
because they are contracts for the benefit of third parties, the 
individual employees. ‘These cases necessarily assume the ca- 
pacity of the association, or possibly its officers, to make a con- 
tract conferring legal rights upon its members and perhaps upon 
others. 

In the reported cases the question of how a third party theory 
could be used against one not a party to the collective agreement 
is not raised. Surely no court could hold that an employer who 
was a member of an association which had entered into a collective 
agreement with a union was not individually liable to his em- 
ployees for violation of the agreement. Yet since there is no 
theory of “ third party obligationary ” to complement the theory 
of third party beneficiary, such an employer could be liable only 
upon some other theory, such as that the association contracted 
as his agent.** A theory whereby the collective agreement gives 





86 Also there seems doubt as to the applicability of the contract to new mem- 
bers and ex-members of each association. 

87 The agency (mandate) theory has enjoyed a greater vogue in France. 
Previous to the act of 1919, non-members of the union were not bound by the 
collective agreement. “The act of 1919 . .. expressly affirms, in section 31, the 
contractual nature of collective agreements. ... Only those who have consented 
to the agreement are bound by it; consent may be given by personal signature, 
by a written mandate to the signatory, or by tacit ratification through failure 
to take advantage of the eight days’ grace allowed by the act for withdrawal 
from the group concluding the agreement, thus indicating a desire to remain 
outside it.” Pirou, supra note 14, at 43, 45-46; cf. Duguit, Collective Acts as 
Distinguished from Contracts (1918) 27 YALE L. J. 753, 764. 

88 This may be the basis of the defendant employer’s liability in Blum & Co. 
v. Landau, 23 Ohio App. 426, 155 N. E. 154 (1926). 
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rights to non-parties but imposes no obligations on such persons 
is obviously inadequate. 

Yet the third party beneficiary theory, in contrast to those con- 
sidered, affords recovery to a workman when he has performed 
labor in ignorance of the existence of a collective agreement ad- 
vantageous to him. For a usage requires his knowledge; while a 
usage or a custom or an agency is rejected by contracting on other 
express terms. Thus in Gulla v. Barton,” the New York Appel- 
late Division based its decision for the plaintiff workman on the 
beneficiary theory in a situation where the other theories would 
have yielded a contrary result. The plaintiff, a member of an 
unincorporated union, had worked for almost a year without 
knowledge of the collective agreement between the union and his 
employer.*° In an action for back pay, the plaintiff was held 
to have stated a good claim for the union wage of $18, although 
the individual agreement fixed a $9 wage. “ The plaintiff was a 
party intended to be benefited by the agreement. It was a con- 
tract made by his representative for his benefit, and its validity is 
not affected by the independent agreement, express or implied, 
between him and defendant. The contracts are concurrent and 
neither one destroys the other.” ** 

In Blum & Co. v. Landau,* an intermediate court of Ohio even 
more explicitly followed the third party beneficiary theory: 


“ Rose Landau was an employee of the defendant below, and the mem- 
bership of Blum and Co. in the association which made the contract 
with the union was for the purpose of producing a contract which was 
for her benefit as well as the benefit of her coemployees. That such a 





89 164 App. Div. 293, 149 N. Y. Supp. 952 (1924); cf. Powers v. Bricklayers’ 
Union, 130 Tenn. 643, 172 S. W. 284 (1914) (overruling demurrer by union to 
complaint by employer suing union for concealing from him reduction in wage 
scale where union in fact determined scale). 

9° In Mastell v. Salo, supra note 48, which Professor Fuchs regards as exem- 
plifying the usage theory, the plaintiff was ignorant not of the collective contract 
but of how it applied to his work. The court denied that by his mere acceptance 
of pay to a less amount than was due under the contract he waived his rights, 
but apparently agreed with the instruction of the lower court that if he had 
really agreed to accept the company’s method of computing his pay, he could 
not recover. 

91 164 App. Div. at 295, 149 N. Y. Supp. at 954. 

92 Supra note 88. It does not appear whether the plaintiff belonged to the 
union. 
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contract is valid and enforceable is supported by unquestioned au- 
thority.” °° 


In Hall v. St. Louis-San Francisco Ry.,°* where the plaintiff 
recovered damages for his discharge in violation of a collective 
agreement, the opinion may be founded on the beneficiary doc- 
trine, but the court does not stop to theorize: 


“We can see no impropriety in any [employer’s] being bound by an 
agreement made with the representatives of a labor union for and on 
behalf of the members of the union, such as was entered into between 
defendant and the union of which this plaintiff was a member. We 
hold that the agreement referred to was binding, and the plaintiff was 
entitled to the benefit of its provisions.” 


None of these three cases has been subsequently cited.°* The 
third party beneficiary theory has failed of endorsement by any 
highest court. 


2. Effect of the Agreement on Collective Parties Thereto 


Let us pass to an examination of the cases which involve the 
direct right and obligation of the union or association, or, as it 
may be called, quasi-corporation,®*’ making a labor agreement.** 





93 Jd. at 437, 155 N. E. at 157. 

94 28 S. W.(2d) 687 (Mo. App. 1930). 

95 Td. at 689. 

96 Except the Blum case very casually in Weber v. Nasser, 286 Pac. 1074, 
1077 (Cal. App. 1930). 

97 “Tt is at least questionable whether the classification of certain bodies as 
‘ quasi-corporations’ can be defended on strictly logical grounds. But the ex- 
pression has in practice obtained currency [in England] as a description of those 
societies which are minutely regulated by special statutes without being formally 
erected into corporations. The bodies usually grouped together under this head 
are trade unions, friendly societies, industrial and provident societies, and regis- 
tered working-men’s clubs.” SmirH, Law or AssociATIONs (1914) 21n. Statu- 
tory regulation in America is far less minute; but the increasing recognition of 
legal capacity of such bodies is partly due to legislation. E.g., United Mine Work- 
ers v. Coronado Coal Co., 259 U. S. 344, 390 (1922). 

98 Decisions based on the usage theory in suits by and against individual mem- 
bers do not require any opinion as to the direct legal effects of the collective 
agreement, since a usage may arise out of a course of dealing, whether or not 
embodied in a contract. The third party beneficiary theory, however, is premised 
on the existence of some legal contract. The agency theory, on the other hand, 
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Whether the quasi-corporation be it or they * is not the question 
here. The question is whether the collective agreement is a con- 
tract as well as, or instead of, either a bundle of individual con- 
tracts (under the agency theory) or a mere usage or custom. 
The assumption that the collective agreement is itself a contract 
appears in the relatively early decision of the New York Court 
of Appeals in Jacobs v. Cohen,’ where the plaintiff recovered on 
a note given as collateral security for the fulfillment by the defend- 
ants “ of the covenants and conditions of a certain contract.” The 
agreement departed from the usual bipartite form, perhaps in 
order that it might contain, in addition to terms of employment, 
an engagement by the employees to work for defendants for a 
year. “ The contract,” said the court, “ is tripartite, between the 
defendants . . . a firm engaged in the tailoring business, their 
employés, represented by an attorney in fact, and a voluntary 
association, formed by the latter and called the Protective Coat 
Tailors’ and Pressers’ Union, of which the plaintiff is president.” ** 





though not necessarily excluding such a contract, has been invoked only to give 
legal consequences where the court rejected group capacity to contract. 

99 See Sturges, Unincorporated Associations as Parties to Actions (1924) 33 
Yate L. J. 383;, WARREN, CORPORATE ADVANTAGES WITHOUT INCORPORATION (1929) 
648-69; Dodd, Dogma and Practice in the Law of Association (1929) 42 Harv. 
L. Rev. 977, 1000-10; Chafee, Internal Affairs of Associations (1930) 43 Harv. 
L. REv. 993, 1008-10. “It seems ... that at times . . . a group has a solidarity 
so obvious as to evoke judicial recognition of its corporate or quasi-corporate 
existence, though no charter to act as a corporation has been either given or 
desired. ... There is no occasion at this time to approve or to condemn these 
extensions of the notion of corporate personality. Some can be explained as in- 
stances of the application of ‘comity.?... Others suggest a developing rap- 
prochement between jurisprudence and sociology in the decisions of our courts. 
We are taking over social concepts and setting the imprimatur of the law upon 
them.” Carpozo, PARADOXES OF LEGAL SCIENCE (1928) 92-93. See also Clark, 
Collective Bargaining in the United States of America (1927) 15 INTERNAT. Las. 
REV. 197, 212. 

100 783 N. Y. 207, 76 N. E. 5 (1905). Even earlier, in Curran v. Galen, 152 
N. Y. 33, 39, 46 N. E. 297, 299 (1897), this court had spoken of “ the contract 

. of the Ale Brewers’ Association . . . with the workingmen’s organization.” 

101 783 N. Y. at 210, 76 N. E. at 6. The dissenting opinion also states that 
“the contract ” was three-sided. The union, besides being one of the three parties 
to the contract, was payee of the note. The action was brought by its president, 
pursuant to statute (99 App. Div. 481, 90 N. Y. Supp. 854 (1904) ); thus it would 
be more exact to speak of him as a nominal plaintiff, the union being the real 
party in interest. Cf. Schlesinger v. Quinto, supra note 2, where Schlesinger sued 
“as President,” but the court said that the plaintiff was the union. 
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The opinion, having thus set forth the parties to the agreement, 
proceeds with a vindication of the legality of the union-shop clause, 
the violation of which was the basis of the action. Although the 
result might have been the same whether or not the union was a 
party to the contract, and although there was no argument as to 
the status of the union, none the less the opinion is significant for 
its ready acceptance of the draftsman’s conception that the em- 
ployees and the union were distinct parties. 

The language of contract also pervades the numerous cases of 
collective employment agreements that have come before the Su- 
preme Judicial Court of Massachusetts.*°? Indeed in recent 
years decisions in any state which avoid language indicating that 
legal rights and obligations normally arise directly from collective 
employment agreements are rare. 

Express dicta***® that associations make true contracts when 
they formally agree on conditions of employment, or casual refer- 





102 Goyette v. Watson Co., 245 Mass. 577, 140 N. E. 285 (1923), three cases 
of which Lovely v. Gill, supra note 82, is one, the latest supreme court pronounce- 
ment, giving relief against interference by third parties, repeatedly refers to the 
collective employment agreement as “ the contract.” 

103 In Barzilay v. Loewenthal, 134 App. Div. 502, 119 N. Y. Supp. 612 (1909), 
a suit by an employer on a sealed agreement between an employers’ association and 
a union, the appellate court reversed the order granting an injunction to compel 
performance, advancing several reasons, among which was a doubt “ whether any- 
one but the association could enforce the terms of the agreement,” since it was 
under the association seal. Nor is this dictum limited either because there was a 
seal or because the association was one of employers. “ Where a strike, or other 
action, is threatened by a labor union in violation of its contract, or of the contract 
of its members with their employers, the jurisdiction of a court of equity to issue 
an injunction is well recognized.” Grassi Contracting Co. v. Bennett, 174 App. Div. 
244, 248, 160 N. Y. Supp. 279, 283 (1916). See also Segenfeld v. Friedman, 117 
Misc. 731, 732, 734, 193 N. Y. Supp. 128, 130 (1922); Best Service Wet Wash 
Laundry Co. v. Dickson, 121 Misc. 416, 420, 201 N. Y. Supp. 173, 176-78 (1923). 

Another dictum strengthened by repetition is found in a recent Wisconsin case: 
“the relation of the union employees of [to?] the plaintiff had been regulated by 
contracts made with the Amalgamated Clothing Workers of America ... the 
plaintiff . . . began a course of deliberate and systematic breaches of the contract 
then in existence. . . . The employees were making no demands. ... They asked 
no more than that the plaintiff do those things which it had contracted to do.” 
Adler & Sons Co. v. Maglio, 200 Wis. 153, 155, 228 N. W. 123, 124 (1929). 

Violation of a collective agreement may not only thus debar a party from re- 
lief on equitable ground, but may even justify the other party’s resort to self-help, 
as apparently in Greenfield v. Central Labor Council, 104 Ore. 236, 257, 192 Pac. 783, 
789 (1922): “It was a justifiable strike for a lawful purpose, . . . called because 
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ence to them as such, are usual. Again and again cases in which 
the plaintiff fails to obtain redress go off on points of the law of 
contracts or of remedies. Thus recovery may be denied on the 
ground that the “ contract” is in restraint of trade,*** that the 
offer was not accepted,’®° or that the promise was illusory; *°° 
while courts of equity may refuse relief for lack of mutuality,’®’ 
because of limited statutory power,*®* or because of unwillingness 
to command anything connected with performance of personal 
services.*°° These grounds of decision strongly hint that the 





the plaintiff breached his contract” with the union. But on rehearing the court 
gave no effect to the plaintiff’s violation of the contract. 104 Ore. at 259, 207 Pac. 
at 168. 

104 Curran v. Galen; Jacobs v. Cohen, both supra note 100, and Baldwin Co. v. 
International Brotherhood, 91 N. J. Eq. 240, 119 Atl. 147 (1920). 

105 Fell v. Berry, supra note 84. 

106 Moran v. Lasette, 221 App. Div. 118, 223 N. Y. Supp. 283 (1927) (agree- 
ment to arbitrate), and Nederlandsch Amer. S. M. v. Stevedores Soc., 265 Fed. 397 
(E. D. La. 1920) (union incorporated). 

107 Berkhammer v. Cleveland Coal Co., (1926) 8 LAw AND Lasor 217. 

108 Jn re Buffalo & Erie Ry., 250 N. Y. 275, 165 N. E. 29: (1929) (as the arbi- 
tration provided for by the collective agreement did not relate to a controversy of 
a “ justiciable ” —i.e., judicable — nature, no appointment of an arbitrator should 
be made under the state arbitration law); Des Moines City Ry. v. Amalgamated 
Ass’n, 204 Iowa 1195, 213 N. W. 264 (1927) (lack of power to give declaratory 
judgment). 

109 This, it may be recalled, was the court’s reason for refusing to give redress 
against the employer in Mosshamer v. Wabash Ry., supra note 53, and in Chambers 
v. Davis, supra note 54. In Stone Cleaning Union v. Russell, 38 Misc. 513, 77 
N. Y. Supp. 1049 (1902), the refusal was based on the fact that the services were 
not unique, a view expressly repudiated in Ribner v. Racso Co., 135 Misc. 616, 
238 N. Y. Supp. 132 (1929). The trial court in Schwartz v. Cigar Makers Union, 
219 Mich. 589, 189 N. W. 55 (1922), had granted at suit of the union an injunction 
in enforcement of a closed shop agreement; but, by a 6 to 2 decision, the supreme 
court held this so illegal (as an enforcement of a service contract) that it issued a 
mandamus to stay the injunction. Schwartz v. Circuit Judge, 217 Mich. 384, 186 
N. W. 522 (1922). 

In Lundoff-Bicknell Co. v. Smith, 24 Ohio App. 294, 156 N. E. 243 (1927), the 
court clearly recognized the collective agreements as contracts, but held that they 
were not only not specifically enforceable but, after complete breach, would not be 
guarded “ from the disruptive influence of third parties.” Cf. Northern Wisconsin 
Tobacco Pool v. Bekkedal, 182 Wis. 571, 598, 197 N. W. 936, 946 (1924). 

“ Whether in any event specific performance would be decreed of a contract 
[collective employment agreement] solely for the performance of personal serv- 
ices,” . . . need not be decided. Goyette v. Watson Co., supra note 102, at 590, 
140 N. E. at 289. See also dissenting opinion in Schlesinger v. Quinto, supra note 2. 
Most recent opinions reject the view that the enforcement of collective employ- 
ment agreements violates the rule against compelling service. £.g., Weber v. 
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notion that these agreements have by nature no direct legal effect 
is spent. 

The strongest decisions in support of the contract view of col- 
lective employment agreements come from the New York Supreme 
Court. Schlesinger v. Quinto’ is noteworthy both because of 
the importance of the industrial controversy and because it is the 
first reported case*** in which a union obtained an injunction. 
But its chief significance for us issues from its enforcement of 
the engagements of a collective trade agreement as legal rights 
and obligations of the two collective groups. As the Appellate 
Division explicitly stated, the plaintiffs were the International 
Ladies’ Garment Workers’ Union and the Joint Board affiliated 
with the union, while the defendant was the Cloak, Suit and Skirt 
Manufacturers’ Protective Association, all of which were volun- 
tary unincorporated associations. 


“ The Union and the Association made collective agreements with each 
other, with the authorization and on behalf of their respective members, 
in 1910, 1915, 1916, and 1919, whereby was established the scale of 
wages, hours of labor, and other conditions of employment, with pro- 
visions for the creation and maintenance of a tribunal for the adjustment 
of disputes between employers and workers and the Association and the 
Union.... These contracts have generally been preceded by 
strikes . . . and have thus been the result rather of . . . exhaustion 
than of deliberate consideration of economic conditions. ... This... 
has militated against the strict observance of contract obligations.” 11? 


Hence the suit and the resulting injunction.’** 
In Moran v. Lasette the lower court had granted an injunction 
against a lockout as violative of a collective labor agreement. But 





Nasser, supra note 96. On the general topic of specific performance of these agree- 
ments, see Note (1930) 16 Corn. L. Q. 96; cf. Note (1930) 43 Harv. L. Rev. 1158. 

110 17 Misc. 735, 192 N. Y. Supp. 564 (1922), aff'd, 201 App. Div. 487, 194 
N. Y. Supp. 401 (1922). : 

111 See note 2, supra. 

112 117 Misc. at 735, 192 N. Y. Supp. at 565. 

113 The Common Pleas Court of Cuyahoga County, Ohio, enforced such a con- 
tract at suit of the union in Leveranz v. Cleveland Home Brewing Co., 24 N. P. 
(N.s.) 193 (Ohio 1922). Similar unreported cases, all in New York in 1928, where 
the union secured equitable protection of its trade agreement, are summarized in 
(1928) 10 Law AND LaBor 64, 142, 207. For recent unreported Massachusetts cases, 
see note 82, supra. 
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the plaintiff union was held by the Appellate Division to have 
“by its own conduct lost its right to enforce any covenant against 
a lock-out which might be implied... . The plaintiff declared 
war; the defendants had a right to resist.” *** 

In Meltzer v. Kaminer,”° individual boss painters sued to 
enforce trade agreements each had made with the union. The 
court, finding that these contracts had been formed to define 
employment relations for a year, readily entered an order for- 
bidding the officers of the union to call a strike. Whether this be 
enforcement of the contract or prevention of the tort of interfer- 
ence, it is clear from the opinion that it is the collective agreement 
that gives the employers **° a cause for redress. 

Goldman v. Cohen," with facts similar to Schlesinger v. 
Quinto, is interesting because the contract between the plaintiff 
union and the defendant partnership expressly provided: “ No 
individual contracts shall be entered into by the employer with 
any of his workers.” What the legal effect of this may be, 
whether the union may collect damages on behalf of the em- 
ployees *** and what is the true measure of damage to the union, it 





114 Supra note 106, at 120, 223 N. Y. Supp. at 284. See also McGrath v. Nor- 
man, 221 App. Div. 804, 223 N. Y. Supp. 288 (1927) (reprinting opinion below re- 
fusing an injunction). 

115 131 Misc. 813, 227 N. Y. Supp. 459 (1927). 

116 Other cases in which the employer received equitable protection are: Burgess 
v. Georgia Ry., 148 Ga. 415, 96 S. E. 864 (1918) (mem.); Gilchrist Co. v. Metal 
Polishers’ Union, 113 Atl. 320 (N. J. Eq. 1919). Recent unreported cases are 
noted in (1928) 10 Law AND Lapor 243, 248 (N. Y.), and (1929) 11 LAw AND 
Lapor 209 (Ohio). 

117 222 App. Div. 631, 227 N. Y. Supp. 311 (1928). 

118 Cf, Pennsylvania System Federation v. Pennsylvania Ry., 267 U. S. 203, 
218 (1925). In Stone Cleaning Co. v. Russell, supra note 109, the court in denying 
an injunction specifically says that the union may recover damages at law. In 
Adler & Sons v. Maglio, supra note 103, the iower court, on a counterclaim by 
defendant union, directed an accounting to be taken for damages arising from 
breach of contract. Adler & Sons v. Maglio, 198 Wis. 24, 223 N. W. 89 (1929). 
There was no decision on this branch of the appeal, and the writer learns that the 
litigation has ended without any accounting. 

In Honor & Co. v. New Orleans Longshoreman’s Union, Birmingham Labor 
Advocate, Feb. 5, 1909, the employer recovered $1200 damages for breach of an 
agreement by a (probably incorporated) union. Edwin E. Witte, who has made 
extensive search of non-legal records, knows of no other case where damages have 
been obtained. Large damages for breach of an agreement are claimed in the 
pending suit of International Ass’n of Bridge Workers v. Structural Steel Board of 
Trade (a New York membership corporation), in which a preliminary injunction 
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was not necessary to decide, for the union asked only for the in- 
junctive relief which was granted. 

In Ribner v. Racso Co.,° the supreme court granted an inter- 
locutory injunction requiring the defendant employer to dis- 
charge men he had kept in his service in violation of the contract 
he had made with the plaintiff union. The court, relying on 
Schlesinger v. Quinto and Goldman v. Cohen, though going a 
step beyond them in the content of the injunction,’*®® expressly 
repudiated the doctrine of Stone Cleaning Union v. Russell *** 
that an injunction will be refused where the employment does 
not involve unique services, and concluded: 


“Legislatures and courts recognize the right of labor unions to enter 
into lawful contracts on behalf of their members with the employer for 
the purpose of promoting the welfare of their members, and in further- 
ance thereof such agreements should be clothed with legal sanction and 
afforded the mutual protection of the law. It is in the interest of good 
government that labor unions and employers should be afforded this 
reciprocal protection in their lawful contractual undertakings.” +*? 


The story of collective agreements would not be complete with- 
out mention of the Court of Appeals decision in Jnterborough 
Rapid Transit Co. v. Lavin,’** and its New York Supreme Court 
complement, Jnterborough Co. v. Green.*** These important 





was granted by Justice Black of the New York Supreme Court on Jan. 3, 1931. 
N. Y. Times, Jan. 4, 1931, at 17. 

119 Supra note 109. 

120 See (1930) 30 Cot. L. REv. 410. 

121 Supra note 109. 

122 135 Misc. at 620, 238 N. Y. Supp. at 138. Accord: Weber v. Nasser, 286 Pac. 
1074 (Cal. App. 1930). “ While the question presented is one of first impression in 
this state,” courts elsewhere readily entertain, “in the interest of public welfare, 
suits to enforce, where possible, contracts that had for their object industrial peace.” 
Many recent cases, especially in New York, “ recognize that such contracts do 
not lack mutuality, but are founded on adequate consideration,” and are “ en- 
forceable in equity.” Jd. at 1076-77. 

128 247 N. Y. 65, 159 N. E. 863 (1928). 

124 131 Misc. 682, 227 N. Y. Supp. 258 (1928). The equity court refused relief 
for lack of consideration (but guaere) and because “ whatever the status of the 
contract at law,” the provisions whereby the employee promised to work for two 
years while the employer was left at liberty to drop him at pleasure were, “to say 
the least, inequitable.” Cf. Note (1930) 43 Harv. L. Rev. 1120, 1122, n.23. This 
may indicate an emerging principle that adequacy of the consideration accruing to 
the weaker of unevenly matched parties (rather than lack of any consideration) is 
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cases, however, are logically outside the scope of this study, be- 
cause they deal not with the legal possibility of collective labor 
agreements, which appears to be tacitly accepted by the Court 
of Appeals,**® but with the sufficiency or the lawfulness of the 
terms of the particular contract, whether individual or collective, 
before the courts. 


CONCLUSIONS AND QUERIES 


From this review of cases one may conclude with assurance 
that (1) a collective employment agreement establishes a rule 
which, unless negatived, is a term of every employment relation 
established between any employer and any worker when each is 
a member of some organization which negotiated it, and perhaps 
when either the employer or the worker is so included; that is, 
it is a usage or, since knowledge of it is probably not necessary, 
a custom; (2) the agreement itself is certainly more than a 
mere “gentlemen’s agreement” and, if not a true contract, it 
has at least come to receive specific protection and enforcement 
in courts of equity; (3) there is no reported decision giving 
damages for breach of such an agreement, except as it forms 
a term of an individual contract of employment for the 
breach of which, or for tortious interference with which, suit is 
brought. 

Thus the American law, as it now stands, tends to develop these 
collective agreements into something more than a custom and 
yet something different from a contract, for the breach of which 
damages is the normal remedy. In this plastic state of the law, 
who can foretell what answer will be given, perhaps by statute, to 
such questions as the following: 

(1) How far will the agreement, as a custom, be read into the 
relations of persons who have never joined the group, have joined 
it after the collective agreement was made, or have resigned or 
been expelled from it? 

(2) How far in the case of collective employment agreements 





a defense. See Notes (1927) 27 Cor. L. Rev. 178, id. 430, 435. To base the de- 
cision on total absence of consideration is likely to lead to such unfortunate results 
as St. Louis Ry. v. Matthews, 64 Ark. 398, 406, 42 S. W. 902, 904-05 (1897). 

125 In re Buffalo & Erie Ry., supra note 108. 
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will the courts recognize the doctrine that members who do not 
participate in or ratify the making of a contract are not bound 
by it? **® Will even active dissent from the conclusion of such 
an agreement by the organization, acting according to its own 
rules of procedure, save a member from its entering into his labor 
relation as a custom, unless expressly excluded? Or will it only 
save him from liability for damages for breach — if, indeed, dam- 
ages are ever recognized as appropriate when there is a breach of a 
collective employment contract? Or will it prevent the bringing 
of suit against the group under statutes permitting suit only where 
all the members are liable? **” 

(3) Should an individual employment contract made by a 
member of a group, whether of laborers or of employers, con- 
trary to his group engagements (at least if known to the other 
party) *** be deemed — especially if it be concealed from his 
fellow members ***—a valid contract? That is, assuming that 
the collective agreement between the groups is valid and, by its 
terms or the terms of union membership, not subject to individual 
variation, should individual variant employment contracts have 
any legal validity? Or, to put it in another way, may not the 
principle of specific enforcement of collective contracts be given 





126 See WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS (2d ed. 1923) $64. In 
the case of labor unions, the courts sometimes make out a ratification by a member 
from mere continuance of his membership. Jd. § 65. ; 

127 Schouten v. Alpine, 215 N. Y. 225, 232, 109 N. E. 244, 246 (1915). It 
seems to-the writer probable that the Coronado case, 259 U.S. 344 (1922), eventu- 
ally will lead to a reinterpretation of statutes of this kind to permit of suit against 
the union as such, at least in equity and probably at law, to the extent of its col- 
lective assets. 

128 See Carpenter, Interference with Contract Relations (1928) 41 Harv. L. 
Rev. 728, 734-45. 

129 Compare the effect given by the Federal Trade Commission to certain of the 
resolutions (group II rules) adopted by trade practice conferences in various 
industries. These rules which condemn as unfair methods of competition practices 
with regard to the legality of which the Commission expresses no opinion, are not 
disregarded by the Commission. “A majority of the Commission has taken the 
position that the clandestine violation of any Group II resolutions by one who has 
subscribed thereto in consideration of the like subscription by others in the industry, 
is in and of itself an unfair method of competition, calling for action by the 
Commission.” Address of Commissioner C. W. Hunt, October 24, 1928, quoted 
(1928) 10 LAw AND Lapor 234. That secrecy may render unlawful conduct which 
is otherwise lawful, although contrary to the terms of employment, is intimated in 
Interborough Rapid Transit Co. v. Lavin, supra note 123, at 79, 159 N. E. at 868. 














606 HARVARD LAW REVIEW 


the turn of making unlawful any contract, entered into by indi- 
viduals who are within the scope of the collective contract, which 
departs from the rules of the trade so established? **° | 

(4) In short, will the law eventually recognize these collective 
employment agreements, if developed on a large scale, as having 
the normative character which they have attained in several 
European countries? 

Perhaps we need a new legal category *** for these agreements, 
for they do not easily fit into existing conceptions of mere customs 
or of mere contracts, or even of the two combined.’ To give 





130 The courts are beginning to be faced by such arguments as an extension of 
the doctrine of Hitchman Coal Co. v. Mitchell, 245 U. S. 229 (1917), but have 
until recently avoided a decision. Mastell v. Salo, supra note 48; Stern, A New 
Legal Problem in the Relations of Capital and Labor (1926) 74 U. or Pa. L. 
Rev. 523; Nolan v. Farmington Shoe Mfg. Co., 25 F.(2d) 906 (D. Mass. 1928) ; 
New England Wood Heel Co. v. Nolan, 167 N. E. 323, 325 (Mass. 1929). But 
Ribner v. Racso Co., supra note 109, enforces a collective contract as against 
a subsequent individual contract of employment. Cf. Carey and Oliphant, The 
Present Status of the Hitchman Case (1929) 29 Cor. L. REv. 441, 459. 

131 Professor Léon Duguit, writing of French law before the legislation of 
1919 and 1920, considers association membership agreements and general employ- 
ment agreements two types of a new legal category, which he calls collective acts. 
Duguit, Collective Acts as Distinguished from Contracts (1918) 27 YALE L. J. 753. 

182 Occasionally an American court seems to sense that the contract and cus- 
tom conception of a collective labor agreement is not satisfactory. Thus in the 
unreported case of Dickinson v. Brotherhood of Firemen (D. C. of 2d D., Denver, 
Colo., Nov. 17, 1925), which has come to my attention through the courtesy of 
Mr. Donald Richberg and Mr. Edward G. Morehouse, the court in a long opinion 
does not use any contract terminology with respect to the relation either between 
the plaintiff conductor and the defendant railway or between the union and the 
railway. The agreement was the same as in the Jones case, supra note 55, which 
was decided a few months earlier. The real dispute was between different mem- 
bers of the union, and had been determined, on submission to an officer of the 
company, adversely to the plaintiff. “ Defendants are charged,” said the court, 
“with inducing the railway company to reduce the plaintiff’s seniority. This 
somewhat resembles procuring the employee’s discharge.” Finding that the de- 
fendants’ conduct was privileged (as that term is used in defamation cases), the 
court refused to send the claim of damages to a jury, and refused the injunction 
with this comment: “ The railroad company was not interested in the priority 
[of plaintiff]. If the board of directors had ... passed a resolution relieving 
him from the necessity of responding as the rules under the agreement between the 
brotherhoods and the employees and the railway company required, and that 
the rules should be set aside in his favor, that resolution would not be worth 
the paper it was written upon. This is a matter for the men... ; it was not 
a matter that the railway company could not [sic] waive as against the co- 
employees of the plaintiff.’ This view is the direct antithesis of that in the 
Piercy case, supra note 49. Again in United States Pub. Corp. Daily v. Nichols, 





le- 


ity 

ing 

the 
hat 
rth 
not 
co- 
the 
ols, 








COLLECTIVE LABOR AGREEMENTS 607 


these trade agreements a new name does not tell what their legal 
effect is; yet it does encourage the courts to give to them a po- 
tency not fairly deducible from contract law. The strait-jacket 
of the Piercy case *** is more easily avoided. Gulla v. Barton *** 
would not require resort to the otherwise unsatisfactory doctrine 
of third party beneficiary. And the collective agreement in United 
States Daily Pub. Corp. v. Nichols **° would be enforceable against 
the union by an outsider such as the United States Daily. The 
question would remain, what persons are bound by this quasi- 
legislation; but its violation by them would be in the nature of 
tort rather than breach of contract.**® 

At all events no social interest disfavors the giving of legal 
effect to the intention of the parties to establish a structure of 
employment relations which will govern the course of dealings 
not between particular known individuals but between indefinite 
persons engaged in an industry. For us the old law of master and 
servant is as obsolete as the law of baron and feme. Dictatorship 
of the employer, unsuited to a democratic society, was challenged 
by the workers who felt themselves competitors with their em- 
ployers for the gains of enlarging industrial operations. Yet effi- 
ciency, measuring an industry’s usefulness to the consumer of its 
products, and the happiness of all who give their working lives to 
it, require cordial collaboration between these groups. In this 
situation the law should favor the creation and maintenance of 
joint machinery to give continuous protection to a relationship 
which experience has shown is in constant danger of interruption 
by strike and lockout or of demoralization by oppression of one 
or the other of the groups. We need clearer standards of public 
policy in the employment relation and perhaps a special govern- 
mental agency to assure fairness of methods of competition be- 
tween employing and employed, to prevent oppression of either 





supra note 68, the court never uses the word “ contract,” but always “ wage scale,” 
which has quite the flavor of legislation. And in the latest reported case included 
in this study which enforces an agreement, Hall v. St. Louis-San Francisco Ry., 


supra note 94, the court neither discusses any theory of contract nor uses the 
word contract. 


133 Supra note 49. 
134 Supra note 89. 
135 Supra note 68. 
136 Cf, Chafee, supra note 99, at 1001-10. 
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group by the other, or of outsiders by both. But such standards 
can be reached only by the codperative action of the groups most 
vitally affected, one form of which is the collective employment 
agreement, whose attainment of legal majority is now un- 


questionable. 
William Gorham Rice, Jr. 


University OF Wisconsin Law ScHOOL. 
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MunicripaL LIABILITY UPON IMPROVEMENT Bonps.—lIt is the 
common practice of American municipalities to apportion the cost of 
local improvements among the benefited landowners. To this end a 
special assessment tax is levied upon their property, prorated accord- 
ing to the estimated enhancement of value consequent upon the con- 
templated project. Such taxes are often payable in instalments; and for 
the immediate financing of the work the municipality must frequently 
issue bonds or warrants payable only out of a fund to be derived from 
the proceeds of the assessment.’ Since these are not general promises 
to pay, but are conditioned upon the existence of the fund, such under- 
takings do not in the first instance give rise to municipal liability in 
personam for mere non-payment.” Nor is it enough to allege that the 
fund is non-existent; without some dereliction of duty the city is per- 
sonally immune.* It is clear, however, that where there is money in 
the fund, the city is liable for money had and received.* And it is also 
liable for the diversion of sums collected from the assessment.® 
Frequently default in payment occurs where the fund has failed to 
materialize because of some delinquency of the city or its officials. The 
requisite assessment may never have been levied, either through com- 
plete inertia ° or as a result of ineffectual action.’ Similarly, the assess- 





1 This method of finance evolved from similar stipulations for payment out 
of the special assessment fund in improvement contracts, the contractor agreeing 
to accept this mode of payment. It is now a more common practice to issue, 
either to the contractor or directly to investors, bonds or warrants purporting to 
be the municipality’s promise to pay out of the special fund. See 2 Ditton, Munic1- 
PAL CorporaATIONS (5th ed. 1911) §§ 827, 860, 893. Where the municipality is 
wholly without authority to contract or to issue bonds or warrants for local im- 
provements, recovery is denied. Masters v. Rainier, 238 Fed. 827 (D. Ore. 
1917); Montague-O’Reilly Co. v. Milwaukie, 101 Ore. 478, 199 Pac. 605 (1921). 
But cf. Hitchcock v. Galveston, 96 U. S. 341 (1877). The scope of this Note, 
however, is confined to the situation where the city has full power to issue the 
bonds and to provide for their payment by assessment. 

2 White River Sav. Bank v. Superior, 148 Fed. 1 (C. C. A. 7th, 1906) ; Meyer 
v. San Francisco, 150 Cal. 131, 88 Pac. 722 (1907). But cf. United States v. Fort 
Scott, 99 U. S. 152 (1878). And for this reason such bonds or warrants payable 
from special assessments are non-negotiable. Jones v. American Sav. Bank & 
Trust Co., 139 Wash. 598, 247 Pac. 1017 (1926); see Note (1928) 36 A. L. R. 949. 

8 Goodrich v. Detroit, 12 Mich. 279 (1864); Bankers’ Trust & Sav. Bank v. 
Anamoose, 51 N. D. 596, 200 N. W. 103 (1924); Oklahoma City v. Hoehler, 71 
Okla. 65, 175 Pac. 198 (1918). 

4 Chicago v. Stuart, 53 Ill. 83 (1869); Chicago v. McGovern, 226 IIl. 403, 80 
N. E. 895 (1907); see Argenti v. San Francisco, 16 Cal. 255, 282 (1860); 2 Dr- 
LON, Municrpat CorPorATIONS § 827. 

5 Pine Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357 (1903) (diver- 
sion to another fund); Morris v. Sheridan, 86 Ore. 224, 167 Pac. 593 (1917) 
(prior payment of warrants subsequent in issue to that of the plaintiff) ; Matapan 
Nat. Bank v. Seattle, 115 Wash. 596, 197 Pac. 789 (1921) (same); cf. Ames v. 
Seattle, 55 Wash. 222, 104 Pac. 199 (1909). And at least one court has held that 
the bondholder may recover from the city if the city treasurer converts money 
from the fund to his own use. Bloomington v. Citizens’ Nat. Bank, 56 Ind. App. 
446, 105 N. E. 575 (1914) ; see 1 Extiot, Roaps aNnp Streets (4th ed. 1926) § 661.13. 
The proper remedy is by action at law, not by mandamus to compel payment out 
of the general funds. Quaker City Nat. Bank v. Tacoma, 27 Wash. 259, 67 Pac. 710 
(1902). 

® Mankato v. Barber Asphalt Pav. Co., 142 Fed. 329 (C. C. A. 8th, 1905); 
Gray v. Joliet, 287 Ill. 280, 122 N. E. 550 (1919) ; Heller v. Garden City, 58 Kan. 
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ment may be partially invalid,* or, though valid, it may yield only an 
insufficient amount. And whether the deficiency be in whole or in 
part, the municipality may by the time of suit have lost jurisdiction 
to assess or reassess.1° Likewise, although a valid assessment has been 
levied, the city may have failed to take reasonable steps to collect; 14 
the right to do so here again may be barred.” 

In each of these situations the municipality is often held liable in a 
personal action.’* These cases agree that it is the duty of the munici- 
pality to levy effectively and to collect promptly. Drawing analogy 
from an individual’s promise to pay from a particular source,!* some 
courts consider the duty as one arising from an implied contract.'® 
Under this theory the city is held to guarantee that it either has imposed 





263, 48 Pac. 841 (1897); Louisville v. Meyer, 17 Ky. L. Rep. 666, 32 S. W. 290 
(1895); Dennis v. Willamina, 80 Ore. 486, 157 Pac. 799 (1916). 

7 Bill v. Denver, 29 Fed. 344 (C. C. D. Colo. 1886) ; Barber Asphalt Pav. Co. 
v. Harrisburg, 64 Fed. 283 (C. C. A. 3d, 1894) ; Oklahoma City v. Orthwein, 258 
Fed. 190 (C. C. A. 8th, 1919); Iowa Pipe & Tile Co. v. Callanan, 125 Iowa 358, 
tor N. W. 141 (1904); Guthrie v. Louisville, 6 B. Mon. 575 (Ky. 1846) ; Rogers 
v. Omaha, 82 Neb. 118, 117 N. W. 119 (1908); Reilly v. Albany, 112 N. Y. 30, 19 
N. E. 508 (1889); Gable v. Altoona; 200 Pa. 15, 49 Atl. 367 (1901); Little v. 
Portland, 26 Ore. 235, 37 Pac. 911 (1894); O’Neil v. Portland, 59 Ore. 84, 113 
Pac. 655 (1911). 

8 Gilcrest & Co. v. Des Moines, 157 Iowa 525, 137 N. W. 1072 (1912) ; Addy- 
ston Pipe & Steel Co. v. Corry, 197 Pa. 41, 46 Atl. 1035 (1900). This situation 
frequently occurs where part of the assessment falls upon exempt property. 
Fort Dodge Elec. L. & P. Co. v. Fort Dodge, 115 Iowa 568, 89 N. W. 7 (1902); 
Hancock Co. v. Mount Sterling, 170 Ky. 207, 185 S. W. 856 (1916) ; Louisville v. 
McNaughten, 44 S. W. 380 (Ky. App. 1898). 

® Turner Improvement Co. v. Des Moines, 155 Iowa 592, 136 N. W. 656 
(1912) ; McCann v. Albany, 11 App. Div. 378, 42 N. Y. Supp. 94 (1896); Nolan v. 
Reading, 235 Pa. 367, 84 Atl. 390 (1912). 

10 District of Columbia v. Lyon, 161 U. S. 200 (1896); Chicago v. People 
ex rel. Norton, 56 Ill. 327 (1870); Barber Asphalt Pav. Co. v. Des Moines, 191 
Iowa 762, 183 N. W. 456 (1921) ; McEwan v. Spokane, 16 Wash. 212, 47 Pac. 433 
(1896). Without express authorization there is no power to reassess once a 
valid assessment has been levied. See 2 PAGE AND JONES, TAXATION BY ASSESS- 
MENT (1909) § 958. 

11 Barber Asphalt Pav. Co. v. Denver, 72 Fed. 336 (C. C. A. 8th, 1896); 
Hauge v. Des Moines, 207 Iowa 1209, 216 N. W. 689 (1927), (1928) 13 Iowa L. 
Butt. 359; Dale v. Scranton, 231 Pa. 604, 80 Atl. 1110 (1911) ; Commercial Nat. 
Bank v. Portland, 24 Ore. 188, 33 Pac. 532 (1893). 

12 Catlettsburg v. Citizens’ Nat. Bank, 27 S. W.(2d) 662 (Ky. App. 1930) 
(tax lien barred by limitation) ; Dime Deposit & Dist. Bank v. Scranton, 208 Pa. 
383, 57 Atl. 770 (1904) (failure to record tax lien). 

18 All the cases cited in notes 7-13, supra, held the city personally liable. See 
also Note (1927) 13 Iowa L. BULL. 81. 

14 Chicago v. People ex rel. Norton, 56 Ill. 327 (1870) ; Becroft v. Council Bluffs, 
63 Iowa 646, 19 N. W. 807 (1884); Rogers v. Omaha, supra note 7. If a person 
promises to pay when he shall collect his demands from another, he is liable in 
assumpsit if it appears that nothing was owing him, or if he has failed to use 
due diligence in collecting. Denny v. Campbell’s Ex’r, 4 S. W. 301 (Ky. App. 
1887) ; White v. Snell, 5 Pick. 425 (Mass. 1827); White v. Snell, Ex’rix, 9 Pick. 
16 (Mass. 1829) ; Webster v. Myers, 52 Mo. App. 338 (1893); cf. Long v. Saufley, 
79 Cal. 260, 21 Pac. 757 (1889). 

15 Barber Asphalt Pav. Co. v. Harrisburg, supra note 7; Barber Asphalt Pav. 
Co. v. Des Moines, supra note 10; McCann v. Albany; Nolan v. Reading, both 
supra note 9. 
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or will impose a valid special tax,’° and to contract by implication to 
use due diligence in collection.’ Approached from another angle, the 
enabling act from which the municipal corporation derives its powers 
generally contains a direction to take the steps necessary to create the 
fund. Other courts, from this point of view, regard the action as one 
sounding in tort for breach of this statutory duty.’* This theory is cus- 
tomarily advanced where the municipal debt limit ’® is defensively 
pleaded,”° since it is a generally accepted formula that while judgments 
rendered in actions ex contractu are barred by this limitation, those 
resulting from ex delicto proceedings are not.** The duty here is co- 
extensive with that implied by those courts following the contract 
theory. It is sufficient to allege negligent delay; ** it is unnecessary 
that the municipality through its neglect to levy or collect has lost 
the power to do so.** Moreover, under either theory the damages are 





16 Bill v. Denver, supra note 7; Fort Dodge Elec. L. & P. Co. v. Fort Dodge, 
supra note 8; Guthrie v. Louisville, supra note 7. But the city must be given a 
reasonable time within which to assess. Citizens’ Bank v. Spencer, 126 lowa 1o1, 
tor N. W. 643 (1904). 

17 Dale v. Scranton, supra note 11; Dime Deposit & Dist. Bank v. Scranton, 
supra note 12; see Reilly v. Albany, supra note 7, at 42, 19 N. E, at 510. 

18 Oklahoma City v. Orthwein, supra note 7; Mankato v. Barber Asphalt 
Pav. Co., supra note 6; O’Neil v. Portland, supra note 7; Commercial Nat. Bank 
v. Portland, supra note 11. This theory finds support in the general rule that a 
public corporation is liable for injuries resulting from its neglect or omission to 
perform a corporate duty owed by it to an individual. See 4 Ditton, MuNIcIPAL 
Corporations §§ 1645, 1665. But cf. Reock v. The Mayor, 33 N. J. L. 129 
(1868). This has been termed the federal tort theory. See Brown, MuNIcIPAL 
Bonps (1922) 70. This terminology is misleading, since this view is not confined 
to the federal courts, and since some of the federal cases allow recovery upon 
contractual grounds. In a comparatively recent Supreme Court case, recovery 
was denied in an action sounding in tort. Moore v. Nampa, 276 U.S. 536 (1928), 
aff'g 18 F.(2d) 860 (C. C. A. oth, 1927), (1928) 17 Nat. Mun. Rev. 237. Since, 
however, the city was without authority to contract for the improvements or 
to issue the bonds, this case can hardly be said to repudiate the tort doctrine as 
applied to the present problem. 

19 Such limitations, variously found in state constitutions, statutes, or city 
charters, prohibit the municipality from becoming indebted in any manner or 
for any purpose beyond a fixed or determinable amount. See RayMmonp, STATE 
AND MunicrpaL Bonps (1923) 281-86. And no recovery can be had upon a 
voluntary indebtedness which, added to the municipal debt at the time it is 
incurred, is in excess of the restrictive figure. See 6 McQuittin, MunicrIPaL 
Corporations (2d ed. 1928) § 2398; Note (1914) 14 Cor. L. Rev. 70, 71. At 
inception, contracts or bonds payable out of special assessment funds do not vio- 
late the debt limit, since at that time they are not general obligations of the 
city. Quill v. Indianapolis, 124 Ind. 292, 23 N. E. 788 (1890); Addyston Pipe & 
Tile Co. v. Corry, supra note 8; see Note (1924) 33 A. L. R. 1415. 

20 Mankato v. Barber Asphalt Pav. Co., supra note 6; Little v. Portland, 
supra note 7. 

21 See 1 Dutton, Muwnictpat CorporaTIons § 201. One case intimates that 
since the action is ex contractu, it would be subject to the debt restriction. See 
German-American Sav. Bank v. Spokane, 17 Wash. 315, 320, 49 Pac. 542, 543 
(1897). But to measure the right of recovery by the technical nature of the 
action seems inconsistent with the broad purpose of the limitation. Since the 
result is the same whatever the theory, it would seem that this arbitrary test 
might well be ignored by courts following the contract view. See Fort Dodge 
Elec. L. & P. Co. v. Fort Dodge, supra note 8, at 579, 89 N. W. at 11. 

22 Dennis v. Willamina, supra note 6, and cases cited in note 18, supra. 

23 The earlier Washington cases suggested that recovery should be allowed only 
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the same — the amount of the instrument due and unpaid. Thus it is 
apparent that the question of theory is of small moment; and since in 
most cases the elements of both are present, each may be equally ap- 
plicable.”° 

Of the cases denying relief, some may be distinguished by the terms 
of the instrument; for where the bondholder assumes the risk of the 
validity of the assessment he can not recover if the attempted levy is 
ineffective.*° Many such decisions, however, can not be so explained.?’ 
These, in large measure, rely upon the fact that the bondholder has a 
remedy by writ of mandamus to compel the city through its officials to 
assess and collect.** Thus it is reasoned that the continued default is 





where the ability to create the fund had been lost. See Stephens v. Spokane, 
14 Wash. 298, 304, 45 Pac. 31 (1896); German-American Sav. Bank v. Spo- 
kane, supra note 21, at 342, 49 Pac. at 550. But this has been definitely repudi- 
ated. State ex rel. First Nat. Bank v. Hastings, 120 Wash. 283, 207 Pac. 23 (1922) ; 
cf. Dale v. Scranton, supra note 11. And the fact that the city has lost the right 
to collect and can not reimburse itself out of the assessments will not bar re- 
covery. Little v. Portland, supra note 7; see ncte 34, infra. But cf. Tipton v. 
Jones, 77 Ind. 307 (1881). 

24 Grand Lodge, A. O. U. W. v. Bottineau, 58 N. D. 740, 227 N. W. 363 
(1929), (1930) 19 Nat. Mun. Rev. 55; O’Neil v. Portland, supra note 7; Dennis 
v. Willamina, supra note 6; cf. Barber Asphalt Pav. Co. v. Denver, supra note 11. 

25 Consequently some cases seem to base recovery on both grounds. Hauge 
v. Des Moines, supra note 11; Rogers v. Omaha, supra note 7. And Judge 
Dillon treats them conjunctively. 2 Ditton, Municipat Corporations § 827. 
Since the contract or bond frequently incorporates the statute, it has been sug- 
gested that in such cases the contract is express. See O’Hara v. Scranton, 205 Pa. 
142, 144, 54 Atl. 713, 714 (1903). 

A few cases maintain that the municipality is a statutory trustee for the bond- 
holders. New Orleans v. Warner, 175 U.S. 120 (1899) ; Olmsted v. Superior, 155 
Fed. 172 (C. C. W. D. Wis. 1907) ; State ex rel. Donnelly v. Hobe, 106 Wis. 411, 
82 N. W. 336 (1900). This view has not found general acceptance. 

26 Pontiac v. Talbot Pav. Co., 94 Fed. 65 (C. C. A. 7th, 1899); Farrell v. 
Chicago, 198 Ill. 558, 65 N. E. 103 (1902); Alton v. Foster, 207 Ill. 150, 69 N. E. 
783 (1904); Wheeler v. Poplar Bluff, 149 Mo. 36, 49 S. W. 1088 (1899) ; Cotter v. 
Kansas City, 251 Mo. 224, 158 S. W. 52 (1913). Numerous attempts to restrict 
general liability appear in the cases. These are usually unsuccessful. Recovery 
allowed: Oklahoma City v. Orthwein, supra note 7 (city “in no case” to be 
liable); Hauge v. Des Moines, supra note 11 (city not to be “liable in any 
way ”); Catlettsburg v. Citizens’ Nat. Bank, supra note 12 (city “in no event 
[to] be liable without right to enforce [assessment] against the property ”; 
assessment uncollectable through fault of city); Dale v. Scranton, supra note 11 
(city to be liable “ only for the amounts actually collected as the same are col- 
lected ”; city failed to collect); O’Neil v. Portland, supra note 7 (city not to be 
made generally liable “ by any legal process or otherwise”). Recovery denied: 
Enid v. Warner-Quinlan Asphalt Co., 62 Okla. 139, 161 Pac. 1092 (1916) (city to 
be “in no wise liable in any way or under any circumstances”); Fletcher v. 
Oshkosh, 18 Wis. 228 (1864) (city “in no event ” to be held responsible). 

27 Capitol Heights v. Steiner, 211 Ala. 640, 101 So. 451 (1924); Denver v. 
Nat. Exch. Bank, 34 Colo. 387, 82 Pac. 448 (1905); Windfall City v. First Nat. 
Bank, 172 Ind. 679, 87 N. E. 984 (1909) ; Second Nat. Bank v. Lansing, 25 Mich. 
207 (1872); Northwestern Lumber Co. v. Aberdeen, 20 Wash. 102, 54 Pac. 935 
(1898) ; State ex rel. First Nat. Bank v. Hastings, supra note 23; see Blain v. 
Delphi, 139 N. E. 339, 342 (Ind. App. 1923); cf. Ballard-Hassett Co. v. Des 
Moines, 207 Iowa 1351, 218 N. W. 20 (1928), (1928) 17 Nat. Mun. Rev. 299; 
Beggs v. Kelly, 110 Okla. 274, 238 Pac. 466 (1925). But cf. Louisville v. Meyer, 
Supra note 6. 

28 See Broad v. Moscow, 15 Idaho 606, 623, 99 Pac. 101, 108 (1908); Green- 
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attributable to the bondholder’s own delinquency, since he has failed 
to coerce the municipal officers in the fulfillment of their manifest duty 
— an unconvincing argument,” particularly to the lay investor.*° And 
since mandamus will issue only where there is no other adequate rem- 
edy,** it seems circular reasoning to say that the availability of manda- 
mus is a reason for denying recovery in an action for damages. The 
true explanation lies in the desire to protect the general taxpayer from 
bearing the burden while the property owner receives the benefit.®* 
But this reason is potent only where the city can not reimburse itself 
from the assessment.** Moreover, such a paternalistic policy may 
eventually defeat its own purpose: the cost of local improvements 
will increase with the risk of non-payment, and most taxpayers are 
potential abutting owners upon whom these future costs will fall.** 
This policy, furthermore, will tend ultimately to undermine the credit 


















castle v. Allen, 43 Ind. 347, 348 (1873); Second Nat. Bank v. Lansing, supra 
note 27, at 210; Gagnon v. Butte, 75 Mont. 279, 291, 243 Pac. 1085, 1089 (1926). 
Thus mandamus has issued to compel the levy of an assessment. People ex rel. 
Talbot Pav. Co. v. Pontiac, 185 Ill. 437, 56 N. E. 1114 (1900) ; Wren v. Indianapo- 
lis, 96 Ind. 206 (1884). And to compel collection. State ex rel. Van Norden v. 
New Orleans, 27 La. Ann. 497 (1875); People ex rel. Ready v. Syracuse, 144 
N. Y. 63, 38 N. E. 1006 (1894). 

29 “To our minds it is unreasonable to say that a city may deliberately fail 
to perform a plain statutory and contractual duty, and then escape responsibility 
by saying that the contractor should have, by mandamus, compelled it to perform 
that duty.” Rogers v. Omaha, supra note 7, at 129, 117 N. W. at 123. See Du- 
LON, Municrpat CorPorRATIONS § 827. 

80 The possible hardship to the investor has been well illustrated in Washing- 
ton. In 1927, 56 cities and towns in that state were in default upon improvement 
bonds. See Bickner, Washington’s Default Bonds not to be Redeemed (1927) 16 
Nat. Mun. Rev. 493. In that jurisdiction it is now settled that the bondholder can 
have no recovery from the city for its failure to assess or collect. State ex rel. 
First Nat. Bank v. Hastings, supra note 23. Furthermore, since subsequent gen- 
eral tax liens there prevail, landowners can and do avoid the special assessment 
: by permitting a sale for general taxes and buying back a clear title. Tacoma v. 
: Fletcher Realty Co., 150 Wash. 33, 264 Pac. 997 (1928), (1928) 17 Nat. Mun. Rev. 

346; see Bickner, supra, at 494. And the municipalities, although willing to pay, 
sf can not do so without express legislative authority. State ex rel. Nat. Bank v. 
Tacoma, 97 Wash. 190, 166 Pac. 66 (1917). 

81 6 McQuiLtiIn, MunicrpaL CorpoRATIONS § 2705; FERRIS, EXTRAORDINARY 
LecaAL REMEDIES (1926) § 190; Woop, MANDAMUS AND PROHIBITION (1880) 18. 
This rule, if strictly applied, will operate to deny the bondholder mandatory re- 
lief when he can recover damages from the city. However, since mandatory 
proceedings by one bondholder are likely to result in payment of all the bonds, 
mandamus might well be allowed as an alternative remedy. See 2 Ditton, Munict- 
PAL CorPoRATIONS § 827(1). But cf. McCann v. Albany, supra note 9. 

82 This motif runs through most of the cases denying recovery. See espe- 
cially German-American Sav. Bank v. Spokane, supra note 21, at 339, 49 Pac. 
at 549. 

33 In an earlier edition Judge Dillon suggested that the right to a general judg- 
ment should be limited to cases where the municipality could reimburse itself. 
1 Dimton, Municipat Corporations (4th ed. 1890) § 482. It is interesting to 
note that in the subsequent edition he made a complete volte face. 2 DILLON, 
Monicrpat Corporations (sth ed. 1911) § 827(2). 

84 See Bickner, supra note 30, at 495; (1928) 17 Nat. Mun. Rev. 195, 196. 
It was the fear of this consequence that led one court to disregard a contractual 
provision that the city should in no event be liable. Louisville v. Bitzer, 115 Ky. 


359, 73 S. W. 1115 (1903). 
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of the municipal corporation. On the other hand, to place the city 
under a general liability may serve to awaken the civic interest of 
the taxpayer and to curb municipal pseudoblepsis concerning postponed 
payment for present improvements.*° 





LIMITED PARTNERSHIPS AND THE CONFLICT oF Laws.—In the 
determination of what law governs the liability of a special partner in 
a limited partnership on firm obligations contracted outside the state 
where the partnership was constituted — and in the intimately related 
problem of stockholders’ responsibility on foreign contracts of a corpora- 
tion !— four situations may be distinguished. The foreign contract 
may be only incidental to business conducted almost entirely in the state 
where the firm was created; or it may be a single item in a regular course 
of business abroad. In either case, there may or may not have been a 
specific provision in the agreement of partnership for doing business in 
the state in which the contract was made. 

A limited partnership operating in the state where it was created, 
under articles which designate that state as its principal place of busi- 
ness and refer in terms to no other state, may on occasion send an 
agent to another state to negotiate an agreement there. The partnership 
will be answerable under the foreign law for the agent’s act,” but the 
propriety of an imposition of liability on a special partner under that 
law is much more dubious. He has not himself done an act in the 
foreign state, nor, since he has no hand in the actual management of 
the firm, has he in any realistic sense caused the transaction there. Al- 
though, on entering the firm, he must have been aware of the possibility 
of its making occasional contracts abroad, the possibility was not 
actively contemplated. Liability under the foreign law, when by the 
law of the state in which the partnership was formed he would be im- 
mune, consequently seems a hardship; as in the corresponding case of 
a stockholder in a corporation * empowered by its charter in general 
terms to do business anywhere, the law of the state where the firm was 





35 See Horack, The City’s Liability on Street Improvement Bonds in Iowa 
(1928) 17 Nat. Mun. REv. 236, 237. 


1 Where the trustees in a business trust, formed in a state under whose law the 
cestuis are not personally answerable, make a contract in a state where share- 
holders in such a trust are held liable as partners, a parallel problem is presented. 

2 If A, appointed in state X by P to transact business for him in state Y, enters 
into a contract in Y which he was specifically directed to make or which he reason- 
ably believes P desired, P may properly be held to have caused the transaction in 
Y. The law of state Y will govern his liability. Milliken v. Pratt, 125 Mass. 374 
(1878) ; Chatenay v. Brazilian Submarine Telegraph Co., Ltd., [1891] 1 Q. B. 79; 
Pattison v. Mills, 1 Dow & C. 342 (1828); see Conriict or Laws RESTATEMENT 
(Am. L. Inst. 1930) § 72. Contra: Freeman’s Appeal, 68 Conn. 533, 37 Atl. 420 
(1897) ; cf. Easton v. George Wostenholm & Son, Ltd., 137 Fed. 524 (C. C. A. oth, 
1905) (A in state Y made a contract governed by the law of state Z; P was held 
answerable under the law of X). If the contract is one which P can not be said 
to have caused —e.g., the familiar case of a slight departure from secret instruc- 
tions — P’s position is comparable to that of a special partner. 

3 Leyner Engineering Works v. Kempner, 163 Fed. 605 (C. C. S. D. Tex. 1908) ; 
Risdon Iron & Locomotive Works v. Furness, [1906] 1 K. B. 49; cf. Cutler v. 
Estate of Thomas, 25 Vt. 73 (1852). Contra: Provident Gold Mining Co. v. 
Haynes, 173 Cal. 44, 159 Pac. 155 (1916). 
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constituted has been commonly deemed controlling. If, however, at 
the time the agreement is entered into, the special partner has held 
himself out to the plaintiff as a general partner, he may properly be 
subjected to the law of the foreign state for having made or caused a 
representation there.° 

A claim asserted against a special partner under the law of state Y 
on a debt incurred in that state by a limited partnership formed in X 
is most easily supported when the debt arose out of a course of business 
conducted in Y by a partner or agent of the firm pursuant to a specific 
provision in the agreement of partnership.*° If, by the terms of the 
articles, the transaction of business in Y was permissive only, the 
special partner can scarcely be held to have caused the contract there. 
But since he joined the firm knowing that it would trade in Y, it seems 
fair that in respect of transactions in that state he be subject to its law. 
Thus, a stockholder who acquires his interest in a corporation knowing 
that it was formed to do business in a particular foreign state will be 
responsible according to the foreign law for corporate debts contracted 
there.’ Similarly, the analogous problem of whether a defendant who 
had furnished funds to A in Pennsylvania for the establishment of a 
factory in New York became a general partner or a mere creditor of A 
was resolved under the law of New York.® Yet in a suit on an account- 
ing for moneys advanced to the firm by one of two special partners in 
a limited partnership whose certificate, filed in Maryland, designated 
New York as its principal place of business, the liability of the other 





4 King v. Sarria, 69 N. Y. 24 (1877); Barrows v. Downs, 9 R. I. 446 (1870); 
In re Hoyne, 277 Fed. 668 (C. C. A. 7th, 1922) (question whether defendant to be 
treated as general partner or mere creditor); see Hastings v. Hopkinson, 28 Vt. 
108, 117 (1855). 

5 Cf. Barrows v. Downs, 9 R. I. 446 (1870). The defendant, a special partner 
in a Cuban limited partnership, represented himself to the plaintiff in New York to 
be a general partner. Prior to this, the partnership had incurred indebtedness to 
the plaintiff in New York, on which the court, relying on the Spanish law, ren- 
dered judgment for the defendant. But on a similar contract made subsequent 
to the representation, the defendant was held liable. No express declaration as to 
what law governed was made, but the court evidently applied the common law. 

6 If state Y was designated as, and was in fact, not merely an additional place 
of business but the principal place, the contention that the law of Y should govern 
has especial force. Cf. Magruder and Foster, Jurisdiction over Partnerships (1924) 
37 Harv. L. Rev. 793, 828 (domicil of partnership should depend on location of 
principal place of business). 

7 Pinney v. Nelson, 183 U. S. 144 (1901); Thomas v. Matthiessen, 232 U. S. 
221 (1914); Thomas v. Wentworth Hotel Co., 158 Cal. 275, 110 Pac. 942 (1910). 
Pinney v. Nelson holds constitutional the imposition of liability under a California 
statute on stockholders in a Colorado corporation organized to do business in 
Colorado and California. On the constitutional aspect of the problem, compare 
Dodd, Supreme Court Review in Conflict of Laws (1926) 39 Harv. L. Rev. 533; 
Note (1925) 38 Harv. L. Rev. 804. In Thomas v. Matthiessen, the Court, not con- 
tent to rely on the provision in the charter, rested its decision on a stipulation in 
the subscription contract for the conduct of business in Y. Presumably, this em- 
phasis on the subscription contract was induced by an awareness that it brought 
the proposed operation in Y more surely to the attention of the stockholder. In 
view of the intimate relation of the special partner to the partnership, the assump- 
tion seems reasonable that the partnership agreement would be deemed, in this 
respect, equivalent to the subscription. 

8 See Waverley Nat. Bank v. Hall, 150 Pa. 466, 473, 24 Atl. 665, 666 (1892). 
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special partner was determined in accordance with Maryland law.® 
And the extent of liability of the owner of a ship on undertakings of 
the master in foreign ports is defined by the law of the domicil of the 
ship and the owner.’® Again, a creditor’s claim against a stockholder 
for a balance alleged due on his subscription must be maintainable under 
the law of the state of incorporation®’t Decisions holding that the law 
of Y governs are grounded sometimes on the patent fiction of consent 
to be bound,’* sometimes on the dogma of submission to the foreign 
law by authorization of the acts abroad.’* The defendant’s position 
also has been assimilated to that of a party to an ordinary contract 
made in one state to be performed in another.'* It seems most con- 
venient, however, to recognize the defendant’s liability under the law 
of Y as falling within no conventional category, but as referable to the 
elementary reason which underlies the subjection of one who acts or 





® Casola v. Kugelman, 33 App. Div. 428, 54 N. Y. Supp. 89 (1898), aff’d, 164 
N. Y. 608, 58 N. E. 1085 (1900). And see Lawrence v. Batcheller, 131 Mass. 504, 
509 (1881) (broad dictum uttered with reference to a markedly different situa- 
tion). But cf. Jacquin v. Buisson, 11 How. Pr. 385 (N. Y. 1855), involving a lim- 
ited partnership formed in Brussels to operate in New York, whose status after the 
death of the special partner had to be determined. Whether New York law or 
French law was held to govern is not clear, but the decision is more readily har- 
monized with the application of the former, for, if the French law controlled, the 
holding must be construed as a rejection of that law because of conflict with local 
policy. Casola v. Kugelman presents the converse of the ordinary situation: 
there, owing to peculiar circumstances, the defendant special partner was liable 
as a general partner under the law of the state wherein the firm was created, 
but not by the law of the state in which (semble) the indebtedness of the firm 
arose. 

10 Pope v. Nickerson, Fed. Cas. No. 11,274 (C. C. D. Mass. 1844); Lloyd v. 
Guibert, 6 Best & S. 100 (1865); see Story, Conriict or Laws (8th ed. 1883) 
386-89. Contra: Arayo v. Currel, 1 La. 528 (1830). The reasons offered include 
the inconvenience of having the owner’s liability change from port to port or be 
determined by the law of an uncivilized place, and the fact that contracts of 
affreightment wherever made are performed mainly on the ship under the flag of 
her domicil. . 

11 McCarty v. More, 181 Cal. 738, 186 Pac. 140 (1919); Sullivan v. Farns- 
worth, 132 Tenn. 691, 179 S. W. 317 (1915) ; see Southworth v. Morgan, 205 N. Y. 
293, 295, 98 N. E. 490 (1912). The law of the state of incorporation will mani- 
festly govern if it is sought to charge the stockholder with a debt actually due to 
the corporation on his subscription. If the action is prosecuted under the doc- 
trine of watered stock, a case for liability according to the law of the state where 
the indebtedness arose may readily be made, especially if the theory of the action 
is considered fraud. Cf. Randall Printing Co. v. Sanitas Mineral Water Co., 120 
Minn. 268, 139 N. W. 606 (1913). In any event, these cases do not bear on the 
question of liability of a special partner to an extent over and above his agreed 
investment. 

12 E.g., in Provident Gold Mining Co. v. Haynes, supra note 3. 

18 Thomas v. Matthiessen, 232 U. S. 221 (1914). It is difficult to appreciate the 
value of language of “ authorization.” If the word is a restatement of the relation- 
ship existing in fact between the stockholder and the corporation (or the special 
partner and the general partners), it hardly advances the inquiry. If it is employed 
in its technical sense, to describe a legal relation whereby the directors (or general 
partners) have power to bind the stockholder (or special partner), its use involves 
an assumption of the very result sought to be ascertained. 

14 See Waverley Nat. Bank v. Hall, loc. cit. supra note 8. This has the disad- 
vantage of leading into the confusion that prevails as to what law governs con- 
tracts generally. See Goopricu, Conriict oF Laws (1927) §§ 228-38; 2 WHARTON, 
Conrtict or Laws (3d ed. 1905) § 4274. 
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causes some consequence within a state to its laws: that this is con- 
ceived to be reasonable and just. 

Two intermediate situations remain: a contract in Y by a partner- 
ship formed in X as a mere incident to the business in X where the 
partnership agreement does specifically mention Y; and a debt incurred 
in a course of business in Y by a firm created in X whose articles make 
reference to no state but X.1° It seems unlikely that the distinction 
between the former case and that where the debt arises out of a regular. 
sequence of dealings in Y pursuant to the articles would make for a 
difference in outcome. In the latter case, if the special partner, aware 
of the business in Y, received payments on his share in the firm, he may 
fairly be held according to the law of that state.*® 





THE APPOINTMENT OF RECEIVERS FOR NATIONAL Banks. — The 
problem of the fitness of courts of equity to administer corporate re- 
ceiverships is not a new one.’ In the case of banks procedural diffi- 
culties make judicial handling of liquidation and reorganization particu- 
larly difficult.2 Not only is expert management a requisite in such a 
case in order best to preserve assets for depositors and creditors,* but in 
the time between an application to a court for a receiver and his ap- 
pointment wholesale withdrawals by depositors may cause disaster to a 
bank otherwise able to continue business. To remedy this situation in 
regard to national banks the National Bank Act * has given the comp- 
troller of the currency wide discretion and summary power in appoint- 
ing receivers for such institutions. Upon being satisfied of the existence 
of the facts which the act sets forth as the grounds for his action ° he 





15 Neither case seems to have been adjudicated. 

16 The facts in Risdon Iron & Locomotive Works v. Furness, [1906] 1 K. B. 49, 
suggest the possibility that such a situation existed there. But the opinion passes 
over this aspect of the matter. Language of “ ratification” here would be subject 
to the same criticism as the use of “ authorization.” See note 13, supra. 


1 See Taft, Recent Criticism of the Federal Judiciary (1895) 28 A. B. A. Rep. 
237, 262; cf. Billig, What Price Bankruptcy: A Plea for Friendly Adjustment 
(1929) 14 Corn. L. Q. 413; Billig, Extrajudicial Administration of Insolvent Es- 
tates (1930) 78 U. or Pa. L. REv. 293. 

2 “ Whereas, in the judgment of the Legislative Assembly the ordinary judicial 
and administrative machinery of the state is insufficient and illy adapted to the 
successful and expeditious administration of the affairs of insolvent banks... .” 
N. D. Laws 1923, Preamble to c. 137; see 10 LincoLN, MESSAGES FROM THE 
GOVERNORS (1909) 352, 845 (N. Y). 

8 The administrative problems of receivership are without the scope of this 
Note. Fora treatment of such problems and their relation to the courts, see ALBERT, 
ADMINISTRATIVE LIQUIDATION OF BANKS (1927) (unpublished thesis in Harvard Law 
School Library). 

* 13 Strat. 99 (1864), and amendments, 12 U. S. C. $$ 1-220 (1926). 

5 The act specifies the grounds upon which a receiver may be appointed: when 
the bank’s circulation is dishonored, 13 Stat. 114 (1864), 12 U. S. C. § 192; when 
its capital stock is not fully paid in, 13 Stat. 103 (1864), 12 U. S. C. $54; for 
failure to make good the lawful money reserve, 13 Stat. 108 (1864), 12 U.S. C. 
§ 143; for ownership of its own stock more than six months, 13 Stat. 110 (1864), 
12 U. S. C. § 83; for continued impairment of capital, 17 Stat. 603 (1873), 12 
U. S. C. § 55; for false certification of checks, 15 Stat. 335 (1869), 12 U. S. C. 
§ sor; when a bank is dissolved by court action, 19 Strat. 63 (1876), 12 U.S. C. 
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may immediately appoint a receiver. Court action is not required; and 
only where the receiver has been appointed because the bank has refused 
to honor its circulation is there a provision by which the bank may sue 
to enjoin the comptroller’s action and question the existence of the fact 
for which the receiver was appointed.” In no case is the validity of his 
appointment subject to collateral attack.*® 

If, after a receiver is appointed, it is necessary to enforce the stock- 
holders’ statutory liability in order to pay creditors, it is for the comp- 
troller to decide to what extent such liability need be enforced and to 
direct the receiver to sue.® The comptroller’s decision may not be 
questioned *° even if a stockholder can prove that his demand is un- 
necessarily large ** and is made so in order to offset the possibility of 
collecting nothing from insolvent stockholders.” But suit by a receiver 
under the direction of the comptroller is not the exclusive method of 
enforcing the stockholders’ liability; provision is also made for a credi- 
tor’s bill, but only after the bank has gone into voluntary liquidation.** 





§ 191; when a judgment against a bank remains unpaid thirty days, 19 Stat. 63 
(1876), 12 U. S. C. § 191; for insolvency, 19 Start. 63 (1876), 12 U. S..C. § 191; 
and when a bank ceases business for sixty days without going into voluntary liqui- 
dation, 38 STAT. 258 (1913), 12 U.S. C. § 288, as amended by 46 Srart. 250 (1930). 
The provisions are permissive rather than mandatory throughout. 

6 Such summary action is constitutional. Bushnell v. Leland, 164 U. S. 684 
(1897); cf. Krauthoff v. Kansas City Joint Stock Land Bank, 23 F.(2d) 71 
(C. C. A. 8th, 1927). The receiver, when appointed, is an agent of the government, 
not of the bank. United States v. Weitzel, 246 U. S. 533 (1918) ; Price v. Abbott, 
17 Fed. 506 (C. C. D. Mass. 1883) ; Frelinghuysen v. Baldwin, 12 Fed. 395 (D.N. J. 
1882). 

7 13 Stat. 114 (1864), 12 U. S.C. $195. A bill to enjoin the comptroller from 
interposing a receiver where a bank was in voluntary liquidation is demurrable even 
though it contains an uncontradicted averment that the bank could meet all its 
obligations. Washington Nat. Bank v. Eckels, 57 Fed. 870 (C. C. D. Wash. 1893). 
A decision by the comptroller that a bank’s capital is impaired is conclusive and 
final as against stockholders and the courts. Thomas v. Gilbert, 55 Ore. 14, 101 
Pac. 393 (1909). 

8 Cadle v. Baker, 20 Wall. 650 (U. S. 1874) ; Weitzel v. Brown, 224 Mass. 190, 
112 N. E. 945 (1916); Platt v. Beebe, 57 N. Y. 339 (1874). 

9 A bill by the receiver against a stockholder failing to allege that the comp- 
troller has decided that it is necessary to enforce the stockholders’ liability, and 
the extent to which such liability need be enforced, is demurrable. Kennedy v. 
Gibson, 8 Wall. 498 (U. S. 1869). But the receiver may act independently in col- 
lecting debts owed the bank, and no such allegations are then necessary. Bank v. 
Kennedy, 17 Wall. 19 (U. S. 1872). 

10 The fact that there is no adjudication of the amount it is necessary to col- 
lect from stockholders except the determination by the comptroller does not make 
the receiver’s suit unconstitutional. Bushnell v. Leland, 164 U. S. 684 (1897); 
Casey v. Galli, 94 U. S. 673 (1876) ; see Kennedy v. Gibson, 8 Wall. 498, sos (U. S. 
1869). The fact that the stockholder was fraudulently persuaded to buy the stock 
by officers of the bank is no defense to the receiver’s suit. Lantry v. Wallace, 182 
U.S. 536 (1901). 

11 The stockholder may not object to a second assessment if the first proves in- 
adequate. Rankin v. Miller, 207 Fed. 602 (D. Del. 1913). But if the total of the 
two assessments is more than the par value of the stockholder’s interest, the second 
is void. Korbly v. Springfield Institution for Savings, 245 U. S. 330 (1917). 

12 Casev v. Galli, 94 U. S. 673 (1876). But if the first assessment would have 
been adequate had all stockholders paid the amount they were assessed, a second 
assessment may not be made to cover deficiencies arising from the fact that some 
of the stockholders were insolvent. United States v. Knox, 102 U. S. 422 (1880). 

13 rg STAT. 63 (1876), 12 U.S. C. § 65 (1926). 
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But whether creditors or stockholders similarly have power concur- 
rent with the comptroller in seeking a receivership is a question which 
has received no answer of satisfactory finality..* The act in giving 
jurisdiction to the comptroller to appoint a receiver does not explicitly 
take it away from the courts. Two relatively obscure clauses ** might 
inferentially preserve to the courts the right to act, but they have not 
been considered in cases involving the problem. The debates in Con- 
gress when the act was passed shed little light upon the question.'® 
Court decisions have not supplied a definite answer. 

That there should be no action to preserve a bank’s assets when its 
directors are guilty of fraud or mismanagement seems a harsh rule. It 
would seem that courts might act at least in those cases in which the 
statute makes no provision for action by the comptroller.‘7 It was long 
thought that the comptroller had no jurisdiction after a bank went into 
voluntary liquidation,'’* and decisions are not rare in which courts have 
during this period appointed receivers, usually upon grounds of fraud, 
mismanagement, or insolvency, on the theory that they should protect 
creditors and stockholders when the comptroller could not.?® This 
reasoning is supported by a recent case in which a court at the suit of 





i4 Even if it were granted that a federal court could appoint a receiver for a 
national bank, the question whether a state court’s appointment would be an inter- 
ference with a federal instrumentality, and therefore unconstitutional, is an inter- 
esting matter for speculation. Birdsey v. Commercial Nat. Bank, 143 Ga. 627, 85 
S. E. 881 (1915), intimates that such action would be unconstitutional. But cf. 
Cogswell v. Second Nat. Bank, 76 Conn. 252, 56 Atl. 574 (1903). The Supreme 
Court cases leave the matter unsettled. Cf. First Nat. Bank v. Missouri, 263 U. S. 
640 (1924); Davis v. Elmira Sav. Bank, 161 U.S. 275 (1896). 

15 “No bank shall be subject to any visitorial powers other than such as are 
authorized by law, or vested in the courts of justice... .” 38 Stat. 271 (1913), 
12 U.S.C. § 484 (1926). 

“The district courts shall have original jurisdiction of all cases commenced by 
the United States or by direction of any officer thereof, against any national bank- 
ing association, and cases for winding up the affairs of any such bank.” 36 Star. 
1og2 (1911), 28 U.S. C. § 41, par. 16 (1926). Birdsey v. Commercial Nat. Bank, 
supra note 14, indicates that this latter section might be applied. 

16 The section of the act here considered, although new in principle, elicited 
practically no comment when presented before a Congress chiefly interested in 
legal tender and the Civil War. Representative Kernan of New York, an opponent 
of the bill in all its phases, made one brief remark objecting to giving the comp- 
troller rather than a judge the power to wind up a bank. Conc. Grose (1864), 
38th Cong. 1st Sess. 1270. This was the only remark about receiverships on the 
consideration either of this bill or of its predecessor in 1863. When the amendment 
regarding insolvency was before Congress in 1876, its passage was urged in order 
to insure speedy closing of banks in liquidation. 4 Conc. Rec. 2226, 3147 (1876). 
No reference was made to taking jurisdiction from the courts. 

17 Several courts have so held while denying themselves a right to act in the 
cases in which the comptroller may act. Grout v. First Nat. Bank, 48 Colo. 557, 
111 Pac. 556 (1910); Cogswell v. Second Nat. Bank, supra note 14; Wallach v. 
Billings, 161 Ill. App. 317 (1911). 

18 See King v. Pomeroy, 121 Fed. 287 (C. C. A. 8th, 1903) ; Harvey v. Lord, 
10 Fed. 236 (C. C. N. D. Ill. 1882); Irons v. Manufacturers’ Nat. Bank, Fed. Cas. 
No. 7,068 (C. C. N. D. IIl. 1875). 

19 King v. Pomeroy, supra note 18; Wright v. Merchants Nat. Bank, Fed. Cas. 
No. 18,084 (C. C. W. D. Tenn. 1876); Grout v. First Nat. Bank, supra note 17; 
Merchants & Planters Nat. Bank v. Trustees of Masonic Hall, 63 Ga. 549 (1879) ; 
Elwood v. First Nat. Bank, 41 Kan. 475, 21 Pac. 673 (1889). 
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the comptroller appointed a receiver to preserve the assets of a bank 
when there existed none of the facts for which the statute gave the right 
to take summary action.”° It is now recognized, however, that the 
comptroller may act even during liquidation; ** such action destroys the 
reason for the earlier cases, but the rule still persists ** and indicates 
that at least in this limited field the comptroller’s jurisdiction is not 
exclusive. 

In no other case has a court appointed a receiver where the facts ad- 
mittedly gave the comptroller a statutory right to act.2* But there is 
dictum to the effect that a court should exercise its usual powers in ap- 
pointing a receiver before the comptroller acts;. yet if he subsequently 
desires to take possession, the court’s receiver should give way to him. 
Adherents of a strong administrative system have argued that the act, 
with its minute regulation of national banks, provides a complete sys- 
tem and impliedly denies any regulation not there provided; *° that when 
it allowed receiverships for certain stated causes it denied that there 
could be receiverships for any other.*® The claim that creditors and 
stockholders should have a cause of action in case of fraud and mis- 
management is perhaps more than counterbalanced by the consideration 
that institutions part of whose stock in trade is a reputation for sound- 
ness should not be subjected to suits for receivers by irresponsible or 
antagonistic plaintiffs.** 

The same administrative problem is presented in the case of state 
institutions. Local statutes universally provide for an official similar 
in functions to the comptroller.2* The various degrees of visitorial 





20 In First Nat. Bank v. Crissinger, 279 Fed. 818 (C. C. A. 4th, 1922), the comp- 
troller had applied for and had been granted a receiver by the court pending a suit 
for dissolution. In dismissing, upon other grounds, an appeal taken from the ap- 
pointment of the receiver, the Circuit Court of Appeals here approved the action 
of the lower court. 

21 Liberty Nat. Bank v. McIntosh, 16 F.(2d) 906 (C. C. A. 4th, 1927) ; Wash- 
ington Nat. Bank v. Eckels, 57 Fed. 870 (C. C. D. Wash. 1893); Opinion of the 
Attorney General, 31 Op. Att’y Gen. 157 (1917). 

22 Holland Banking Co. v. Continental Nat. Bank, 43 F.(2d) 640 (W. D. Mo. 
1930). 

23 In the rather cryptic statement of facts in Lake Nat. Bank v. Wolfeborough 
Sav. Bank, 78 Fed. 517 (C. C. A. 1st, 1897), it is not indicated on what grounds 
the court appointed a receiver. In Port Newark Nat. Bank v. Waldron, U. S. 
Daily, Nov. 4, 1930, at 2709 (C. C. A. 3d, 1930), in a contest between a court’s 
receiver and the comptroller’s, the latter was upheld upon the ground of prior 
possession rather than of exclusive jurisdiction. 

24 See Wright v. Merchants Nat. Bank, supra note 19, at 681; cf. Merchants & 
Planters Nat. Bank v. Trustees of Masonic Hall, supra note 19. In King v. Pom- 
eroy, supra note 18, and Wright v. Merchants Nat. Bank, supra note 19, at 680, 
the court said that the act had not deprived the courts of jurisdiction which they 
formerly possessed, under the familiar rule of statutory construction that a new 
remedy for a recognized right is not exclusive, but cumulative. 

25 See Easton v. Iowa, 188 U. S. 220, 230 (1903). 

26 See Cook County Nat. Bank v. United States, 107 U. S. 445, 448 (1882) ; 
cf. Ulmer v. Falmouth Loan & Building Ass’n, 93 Me. 302, 45 Atl. 32 (1899). 

27 See Green v. Smith, 129 So. 92, 94 (Ala. 1930). 

28 For similar provisions in regard to insurance companies, see PATTERSON, THE 
INSURANCE COMMISSIONER IN THE UnitTep States (1927) 94, 386, 437-40. In 
Wright v. Federal Reserve Life Ins. Co., U. S. Daily, Dec. 6, 1930, at 3052 (Kan.), 
the court refused a petition for a receiver by a stockholder, holding the insurance 
commissioner’s power exclusive so long as he fulfilled the duties of his office, 
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power conferred upon him parallel the theories as to the jurisdiction of 
the federal comptroller. In most states summary power to take pos- 
session of a state bank is granted.”® In several, however, this is only a 
preliminary to court action and suit must follow in order to give the re- 
ceiver more than temporary standing.*° With few exceptions ** the 
states which allow appointment of a receiver without suit provide that 
a bank may, if it feels itself aggrieved, apply for an injunction against 
further proceedings.** In only a small number is the supervisor re- 





29 Arta. Cope (Michie, 1928) § 6299; Ariz. Cope (Struckmeyer, 1928) § 245; 
Ark. Dic. Stat. (Crawford & Moses, 1921) §§ 692, 707, 711, 718; Cat. Gen. Laws 
(Deering, 1923) act 652, § 136; Coto. ANN. Stat. (Mills, 1930) § 381e; Conn. GEN. 
Stat. (1930) § 3870; Det. Rev. Cope (1915) §614; Fra. Comp. Laws (1927) 
§§ 6102, 6108; Ga. C1v. Cope Ann. (Michie, 1926) § 2366(51) ; Hawam Rev. Laws 
(1925) § 1275; Ipano Comp. Stat. (1919) §§ 5293, 5204; Inu. Rev. Star. (Cahill, 
1929) c. 16a, § 11; IND. Ann. Srat. (Burns, Supp. 1929) § 3965; Kan. Rev. Srar. 
ANN. (1923) c. 9, § 130; La. Rev. Stat. ANN. (Marr, 1915) § 415; Mp. Ann. Cope 
(Bagby, 1924) art. 11, §§ 8, 9; Mass. Gen. Laws (1921) c. 167, § 22; Micu. Comp. 
Laws (1915) §§ 7972, 8023; Munn. Stat. (Mason, 1927) §§ 7640, 7682, 7684, 7686, 
4688; Miss. Cope ANN. (1930) §§ 3781, 3782; Mo. Rev. Strat. ANN. (1919) 
§§ 11700-02; Mont. Rev. Cope (Choate, Supp. 1927) § 6014.121; Nes. Comp. 
Stat. (1922) § 7989; Nev. Rev. Laws (1912) §§ 654, 668; N. J. Comp. Srar. 
(Supp. 1924) p. 121; N. M. Star. Ann. (Courtright, 1929) §§ 13-416, 13-1003; 
N. Y. Cons. Laws (Cahill, 1930) c. 3, §57; N. C. Cope Ann. (Michie, 1927) 
§§ 218(b), 218(c) ; N. D. Comp. Laws Ann. (Supp. 1925) § 5189; On10 Gen. Cope 
Ann. (Page, 1931) § 710-89; Oxia. Comp. Strat. ANN. (Bunn, 1921) $4165; Ore. 
Cope ANN. (1930) §§ 22-414, 22-415, 22-1802; Pa. Stat. ANN. (Purdon, 1930) 
tit. 7, § 21; R. I. Gen. Laws (1923) § 4025; S. D. Comp. Laws (1929) §§ 8924, 
8925; Tenn. Ann. Cope (Shannon, 1917) §§ 3273a36-3273a38; Tex. Rev. C1v. 
Cope (Vernon, 1928) § 369; Utan Comp. Laws (1917) $1007; VA. Cope ANN. 
(Michie, 1930) § 4149(52); WasH. Comp. Stat. (Remington, 1922) §§ 3266, 3267; 
W. Va. Cope (1931) § 31-8-32; Wis. Stat. (1929) § 220.08; Wyo. Comp. Srar. 
(1920) § 5183. 

30 Conn. GEN. Stat. (1930) $$ 3870, 3871; Dex. Rev. Cope (1915) § 614; Fra. 
Comp. Laws (1927) §6102; Hawarm Rev. Laws (1925) $1275; IpAHO Comp. 
Stat. (1919) § 5293; Inp. Ann. Stat. (Burns, Supp. 1929) § 3965; Kan. Rev. Star. 
Ann. (1923) c. 9, §§ 124, 149; Mp. Ann. Cope (Bagby, 1924) art. 11, $9; Micu. 
Comp. Laws (1915) §$ 8023; Minn. Stat. (Mason, 1927) § 7682; Miss. Cope ANN. 
(1930) § 3817; Nes. Comp. Stat. (1922) § 8029; N. M. Strat. Ann. (Courtright, 
1929) §§$ 13-419, 13-1003; R. I. Gen. Laws (1923) $4025; Tenn. ANN. CopE 
(Shannon, 1917) § 3273837; Tex. Rev. Civ. Cope (Vernon, 1928) §§ 370, 371; 
Uran Comp. Laws (1917) § 1007; VA. Cope ANN. (Michie, 1930) § 4149(52) ; 
Wyo. Comp. Stat. (1920) § 5183. 

31 West Virginia provides no statutory method of court review. In Kansas 
and North Dakota it is doubtful whether statutes providing for review are not 
repealed. 

M2 Ata. Cope (Michie, 1928) § 6308; Ariz. Cope (Struckmeyer, 1928) § 245; 
Ark. Dic. Stat. (Crawford & Moses, 1921) § 724; Cat. Gen. Laws (Deering, 
1923) act 652, § 136; Coro. Ann. Stat. (Mills, 1930) § 381g; Ga. Crv. Cope ANN. 
(Michie, 1926) § 2366(59); Itt. Rev. Stat. (Cahill, 1929) c. 16a, § 11; La. Rev. 
Stat. Ann. (Marr, 1915) § 423; Mass. Gen. Laws (1921) c. 167, $33; Micu. 
Comp. Laws (1915) § 8017; Miss. Cope ANN. (1930) § 3816; Mo. Rev. Srat. 
Ann. (1919) § 11704; Mont. Rev. Cope (Choate, Supp. 1927) §6014.128; Nev. 
Rev. Laws (1912) $675; N. H. Pus. Laws (1926) c. 268, § 25; N. J. Comp. 
Stat. (Supp. 1924) p. 121; N. M. Stat. Ann. (Courtright, 1929) § 13-418; N. Y. 
Cons. Laws (Cahill, 1930) c. 3, §60; N. C. Cope Ann. (Michie, 1927) § 218(c); 
Outo Gen. Cope (Page, 1931) § 710-100; Ore. Cope ANN. (1930) § 22-1905; PA. 
Stat. Ann. (Purdon, 1930) tit. 7, § 23; S. D. Comp. Laws (1929) § 8926; WasH. 
Comp. Stat. (Remington, 1922) § 3275; Wis. Stat. (1929) § 220.08. 
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quired to take judicial action before assuming possession.** And several 
of the states which allow summary proceedings go so far as to provide 
that no suit for a receiver shall be brought by any person other than the 
supervisor; ** but a provision that the statutory power of the supervisor 
shall not destroy creditors’ or stockholders’ rights to sue for a receiver 
is not unknown.*® There are some states allowing suit if the supervisor 
refuses to act,** or preserving the right of an interested party to sue but 
making his receiver give way to the supervisor’s if one is appointed.** 
But in the majority of states the statute granting the supervisor the 
right to act does not provide whether this right shall be exclusive or not. 
There is an almost universal judicial tendency, however, to hold that 
such statutes provide the sole method of procedure,** and these holdings 
may offer support to the advocates of exclusive jurisdiction in the federal 
comptroller. 





QuasI-CONTRACTUAL RECOVERY FOR PART PERFORMANCE OF A 
Contract. —It is familiar doctrine’ that recovery in quasi-contract 
is based upon and measured by the unjust enrichment of the defendant 
at the plaintiff's expense.* In many cases of quasi-contractual re- 





33 Towa Cope (1927) § 9239; Ky. Stat. (Carroll, 1930) § 616; Mer. Rev. Srar. 
(1930) c. 57, §85; N. H. Pus. Laws (1926) c. 268, §§1, 2, 4; S. C. Civ. Cope 
(1922) § 3985; Vr. Gen. Laws (1917) §$§$ 5400, 5408, 5409; W. Va. Cope (1931) 
§ 31-8-31; cf. Oxia. Comp. Stat. ANN. (Bunn, 1921) § 4165. 

84 Ara. Cope (Michie, 1928) § 6360; Coto. Ann. Stat. (Mills, 1930) § 381i; 
Ga. Civ. Cope Ann. (Michie, 1926) § 2366(134); Inx. Rev. Srat. (Cahill, 1929) 
c. 16a, § 11. 

35 La. Rev. Strat. ANN. (Marr, 1915) § 369 (depositor may sue on grounds of 
insolvency) ; Minn. Stat. (Mason, 1927) § 7682 (by implication); N. J. Comp. 
Stat. (Supp. 1924) p. 125; W. Va. CopE (1931) § 31-8-32. 

86 Ga. Civ. Cope Ann. (Michie, 1926) § 2366(135) (provides for mandamus 
against commissioner) ; Inp. ANN. Stat. (Burns, Supp. 1929) § 3965; W. Va. CopE 
(1931) § 31-8-32. 

87 Izy. Rev. Stat. (Cahill, 1929) c. 16a, § 11 (preserving creditor’s right to re- 
ceiver after voluntary liquidation); Mont. Rev. Cope (Choate, 1921) § 6079; 
Oxnto GEN. Cope (Page, 1931) § 710-101; Ore. Cope ANN. (1930) § 22-1906; PA. 
Stat. ANN. (Purdon, 1930) tit. 7, §22; Wasu. Comp. Stat. Ann. (Remington, 
1922) § 3276. 

38 State v. Barns, 128 So. 860 (Fla. 1930) ; Craughwell v. Mousam River Trust 
Co., 113 Me. 531, 95 Atl. 221 (1915); Miracle v. Dixon, 121 Okla. 180, 249 Pac. 
153 (1926); cf. Bank of Bay Biscayne v. Hankins, 42 F.(2d) 209 (C. C. A. 5th, 
1930) ; Savings Ass’n v. Fulk, 158 Ind. 113, 63 N. E. 123 (1902); Union Savings 
& Investment Co. v. District Court, 44 Utah 397, 140 Pac. 221 (1914) ; Picklesimer 
v. Morris, 1or W. Va. 127, 132 S. E. 372 (1926); see Matter of Union Bank, 204 
N. Y. 313, 316, 97 N. E. 737, 738 (1912). Contra: Dickerson v. Cass County 
Bank, 95 Iowa 392, 64 N. W. 395 (1895). But Blythe v. Enslen, 219 Ala. 638, 123 
So. 71 (1929), and Green v. Smith, 129 So. 92 (Ala. 1930), cast doubt upon the 
adequacy of a statute providing that suit for a receiver shall be brought only by the 
supervisor. 

1 See Woopwarp, Quasi-Contracts (1913) §8; KEENER, Quasi-CoNTRACTS 
(1893) 19; Beale, The Measure of Recovery Upon Implied and Quasi-Contracts 
(1910) 19 Yate L. J. 609, 620; cf. Abbot, Keener on Quasi-Contracts (1896) 
10 Harv. L. REv. 209, 221; (1897) 10 id. 479; Hand, Restitution or Unjust Enrich- 
ment (1897) 11 Harv. L. REv. 249. 

_ ® The principle resulted historically from the fact that the remedy in such 
situations was first developed under the action of indebitatus assumpsit, requiring 
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covery * for part performance of a contract, however, the measure of 
recovery applied is the reasonable cost of the performance to the plain- 
tiff, rather than the value of what the defendant received. These cases 
are reconcilable with the orthodox principle where the defendant’s profit 
and the plaintiff’s detriment roughly coincide, or where it is doultful 
whether the value to the defendant of the property or services actually 
received is less than the reasonable cost of the performance to the 
plaintiff* But cases where the defendant receives neither property nor 
services, or where it is clear that the value to him of what he does re- 
ceive is less than the reasonable cost of performance, afford an oppor- 
tunity to determine whether the courts actually proceed on any recog- 
nizable theory of restitution of unconscionable gains. 

Where the part performance of a contract within the Statute of 
Frauds consists of property or services furnished to a third person, the 
courts generally do recognize the principle that recovery is dependent 
upon the defendant’s enrichment and deny quasi-contractual recovery.° 
But where expenses incurred in preparation for performance are made 
the basis of claim, though here again the defendant clearly is not en- 
riched, the decisions are in conflict. Recovery is generally denied where 
the plaintiff manufactures an article which the defendant refuses to 
receive,° or where the plaintiff incurs other preparatory expenses, even 
though at the defendant’s request.’ But where alterations are made, 





the receipt of a quid pro quo. See 2 StrEET, FounpaTIoNs oF LecaAL LIABILITY 
(1906) 208; Ames, The History of Assumpsit (1888) 2 Harv. L. Rev. 53, 68. At 
first even an express contract, to be recognized as binding, had to be based upon a 
benefit to the defendant. See Hormes, THE Common Law (1881) 287. 

8 If the action is upon a contract implied in fact, the reasonable-value measure 
of recovery is always applied, not limited by the resultant increase of the defend- 
ant’s assets. Nolan v. Perloff, 10 La. App. 618, 119 So. 754 (1929); Stowe v. 
Buttrick, 125 Mass. 449 (1878); Rogers v. Becker-Brainard Milling Mach. Co., 
211 Mass. 559, 98 N. E. 592 (1912); see 2 SepGwick, Damaces (oth ed. 1912) 
§ 650. The fact that the form of action is identical in both implied contracts and 
quasi-contracts has tended to confuse the court. See 3 Witziston, Conrracts 
(1920) § 1480; 2 STREET, op. cit. supra note 2, at 206. 

4 Cf. Olsen v. Independent & Consolidated School Dist. No. 50, 175 Minn. 201, 
220 N. W. 606 (1928), (1928) 13 Minn. L. Rev. 71 (reasonable value is prima 
facie the benefit to the defendant); Waters v. Cline, 121 Ky. 611, 85 S. W. 209 
(1905) (contract price allowed where benefit is not otherwise assessable) ; Note 
(1922) 22 Cor. L. Rev. 455 (allowance of plaintiff’s money loss in conversion suit 
where the property has no market price). But see Costigan, Implied in Fact Con- 
tracts and Mutual Assent (1920) 33 Harv. L. Rev. 376, 387n., for a denial of the 
possibility of reconciling such recovery with the principle of unjust enrichment. 

5 Gazzam v. Simpson, 114 Fed. 71 (C. C. A. 2d, 1902); Bristol v. Sutton, 
115 Mich. 365, 73 N. W. 424 (1897); Pierce v. Estate of Paine, 28 Vt. 34 (1855); 
Kimmins v. Oldham, 27 W. Va. 258 (1885); Henrickson v. Henrickson, 143 Wis. 
314, 127 N. W. 962 (1910) ; see BRown, STATUTE OF FrAups (sth ed. 1895) § 118a; 
1 Wrtuiston, Contracts § 536; Woopwarp, Quasi-Contracts § 104. Contra: 
Clement v. Rowe, 33 S. D. 499, 146 N. W. 700 (1914); cf. Wyman v. Passmore, 
146 Iowa 486, 125 N. W. 213 (1910). 

6 Butler v. Shehan, 61 Ill. App. 561 (1895); Dowling v. McKenney, 124 Mass. 
478 (1878) ; Banker v. Henderson, 58 N. J. L. 26, 32 Atl. 700 (1895). 

7 Boone v. Coe, 153 Ky. 233, 154 S. W. 900 (1913); Cocheco Aqueduct Ass’n 
v. Boston & Me. R. R., 59 N. H. 312 (1879). Contra: McCrowell v. Burson, 
79 Va. 290 (1884). To avoid injustice to the plaintiff in these situations, there has 
been some tendency to apply principles of “ equitable estoppel ” or “ constructive 
fraud.” Butt v. Butt, 91 Ind. 305 (1883) ; Brown v. Hoag, 35 Minn. 373 (1886) ; 
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as required by the defendant, in preparation for performance of an oral 
agreement to lease realty, quasi-contractual recovery is generally 
granted.* And where the contract is unenforceable merely because of 
the indefiniteness of its terms, or where the plaintiff elects to sue on 
the common counts, though the defendant’s enrichment is no greater 
than if the contract were within the statute, the tendency is to grant 
quasi-contractual recovery for preparation for performance.® 

But where a basis for recovery is established, as where the defendant 
receives a benefit in the form of property or services, the measure of 
recovery is generally the reasonable cost of the performance to the 
plaintiff, even though it is clear that this amount is greater than the 
asset value of what the defendant received. This is true not only in 
case of an enforceable contract,’° but also in the situations governed by 
the Statute of Frauds.‘ And this view has been adopted where, without 
default, performance has been interrupted by impossibility,’? or mutual 





Vicksburg & Meridan R. R. v. Ragsdale, 54 Miss. 200 (1876) ; cf. Seymour v. Oel- 
richs, 156 Cal. 782, 106 Pac. 88 (1909) ; Wainwright v. Talcott, 60 Conn. 43, 22 Atl. 
484 (1891) (“ constructive fraud ”) ; see Glass v. Hulbert, 102 Mass. 24, 35 (1869) ; 
Note (1910) 134 Am. St. Rep. 172. Contra: Zellner v. Wassman, 184 Cal. 80, 
193 Pac. 84 (1920); see BRowNE, STATUTE OF Fraups § 535; 2 Pomeroy, Equity 
JURISPRUDENCE (4th ed. 1918) § 921; cf. Uden v. Patterson, 252 Ill. 335, 96 N. E. 
852 (1911). 

8 People’s Nat. Bank of Orlando v. Magruder, 77 Fla. 235, 81 So. 440 (1919) ; 
Huey v. Frank, 182 Ill. App. 431 (1913); see Note (1929) 59 A. L. R. 604. In 
accord with these cases is the general tendency to allow a lessee or vendee to 
recover the reasonable value of labor and material expended in improving the 
land, regardless of its resultant enhancement in value, where such improvements 
were requested by the agreement which was within the statute. Pulbrook v. Lawes, 
1 Q. B. D. 284 (1876); White v. Wieland, 109 Mass. 291 (1872) ; see Woopwarp, 
Qvuasi-Contracts §§ 102, 107. 

® Kearns v. Andree, 107 Conn. 181, 139 Atl. 596 (1928), (1928) 26 Micn. 
L. Rev. 942; Fallen v. Rauguth, 253 Ill. App. 328 (1929) ; Wyman v. Passmore, 146 
Towa 486, 125 N. W. 213 (1910); French v. Cunningham, 149 Ind. 632, 49 N. E. 
797 (1898) ; Koslan v. Lebinson, 169 N. Y. Supp. 457 (1918). Contra: Hosmer v. 
Wilson, 7 Mich. 294 (1859); Manning Mfg. Co. v. Miller Bros., 87 Vt. 455, 89 
Atl. 479 (1914). In Kearns v. Andree, where a vendor was allowed to recover for 
alterations made at the vendee’s request under a contract to sell which was too 
indefinite to be enforceable, the court recognized that recovery could not be 
based on any principle of restitution of benefit received. 

10 Mooney v. York Iron Co., 82 Mich. 263, 46 N. W. 376 (1890) ; see 3 W1r- 
Liston, Contracts § 1480; cf. Fallen v. Rauguth, 253 Ill. App. 328 (1929); 
French v. Cunningham, 149 Ind. 632, 49 N. E. 797 (1898). 

11 Randolph v. Castle, 190 Ky. 776, 228 S. W. 418 (1921), (1921) 5 Munn. L. 
Rev. 567; Fabian v. Wasatch Orchard Co., 41 Utah 404, 125 Pac. 860, Note (1913) 
61 U. or Pa. L. Rev. 330; cf. White v. Wieland, 109 Mass. 291 (1872) ; Clement 
v. Rowe, 33 S. D. 499, 146 N. W. 700 (1914). 

12 Moore v. Robinson, 92 Ill. 491 (1879); Angus v. Scully, 176 Mass. 357, 
57 N. E. 674 (1900) ; Dame v. Wood, 75 N. H. 38, 70 Atl. 1081 (1908) ; see 3 WIL- 
LISTON, CONTRACTS § 1977. But cf. Appleby v. Myers, L. R. 2 C. P. 651 (1867); 
Taulbee v. McCarty, 144 Ky. 199, 137 S. W. 1045 (1911). 

But for any loss incurred in preparing an article which had not yet been 
incorporated into the defendant’s building when the impossibility intervened, re- 
covery is generally denied on the ground that since the defendant had not acquired 
title to the article he had received no benefit. Carroll v. Bowersock, too Kan. 
270, 164 Pac. 143 (1917); Young v. City of Chicopee, 186 Mass. 518, 72 N. E. 
€¢ (1904) ; Hayes v. Gross, 9 App. Div. 12, 40 N. Y. Supp. 1098 (1896); Binz v. 
National Supply Co., ros S. W. 543 (Tex. Civ. App. 1907); cf. Taulbee v. Mc- 
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rescission,’® or the discovery of a mutual mistake; ** here, however, 
recovery is generally limited to a fair proportion of the contract price,*® 
whereas no such limit is applied in the cases of default on an enforceable 
contract 7° or on one within the statute.*” 

But these cases measuring recovery by the reasonable cost to the 
plaintiff, as well as those ** granting relief for merely detrimental prepa- 
ration for performance, clearly demonstrate that the defendant’s enrich- 
ment can not serve as a universal criterion to determine the basis and 
measure of quasi-contractual recovery in these situations. Recognizing 
this, Professor Woodward has suggested *® that benefit is “ something 
desired by the defendant or something advantageous to him, but not 
necessarily an increase of his estate.”” Whether this is taken to mean 
something requested by the defendant or something constituting part 
of the consideration for the contract, it can not explain the cases denying 
recovery for performance under a contract within the Statute of 
Frauds.”° Nor can either interpretation explain the reason for the diver- 





Carty, 144 Ky. 199, 137 S. W. 1045 (1911). But cf. Gabler v. Evans Laboratories, 
129 Misc. 911, 223 N. Y. Supp. 408 (1927). 

18 Burner v. Northwestern Bible & Missionary Training School, 161 Minn. 
480, 201 N. W. 939 (1925); Connolly v. Sullivan, 173 Mass. 1, 53 N. E. 143 
(1899) ; cf. Fitzgerald v. Allen, 128 Mass. 232 (1880) ; see 3 SUTHERLAND, DAMAGES 
(4th ed. 1916) $709; 2 Sepcwick, Damaces § 65s5e. But cf. Lozano v. Blake 
Lumber Co., 16 S. W.(2d) 983 (Tex. Civ. App. 1929). 

14 Vickery v. Ritchie, 202 Mass. 247, 88 N. E. 835 (1909), (1909) 23 Harv. 
L. Rev. 150; cf. Wyman v. Passmore, 146 Iowa 486, 125 N. W. 213 (1910); see 
Woopwarp, Quasi-Contracts § 8. But see 3 WitListon, Contracts §§ 1485, 1575. 

15 Charleston Ice Mfg. Co. v. Joyce, 63 Fed. 916 (C. C. A. 4th, 1894); Con- 
nolly v. Sullivan, 173 Mass. 1, 53 N. E. 143 (1899) ; Dame v. Wood, 75 N. H. 38, 
70 Atl. 1081 (1908) ; Weis v. Devlin, 67 Tex. 507, 3 S. W. 726 (1887); see 3 Wu- 
LISTON, CONTRACTS § 1977; 3 SUTHERLAND, DAMAGES § 655e€; Woopwarp, QuasI- 
Contracts § 125; 2 Sepcwick, DamaceEs §§ 655c, 655e. But cf. Jones v. Judd, 
4.N. Y. 412 (1850). In the case of a contract entered into under a mutual mistake 
as to the contract price, there can be no contractual measure of recovery. To com- 
pel the defendant to pay reasonable value, exceeding what he had non-negligently 
supposed was the contract price, seems unjust. See 3 WixListon, CONTRACTS § 1485. 
But see Vickery v. Ritchie, supra note 14; Costigan, supra note 4, at 386. 

16 Hammaker v. Schleigh, 157 Md. 652, 147 Atl. 790 (1929); Johnston v. 
Star Bucket Pump Co., 274 Mo. 414, 202 S. W. 1143 (1918); Clark v. Manches- 
ter, 51 N. H. 594 (1872); Clark v. Mayor of New York, 4 N. Y. 338 (1850) ; 
Philadelphia v. Tripple, 230 Pa. 480, 79 Atl. 703 (1911); see 3 Wiztiston, Con- 
TRACTS § 1485; Woopwarp, Quasi-Contracts § 268; 2 SepGwick, DAMAGEs § 65sb. 
Contra: Doolittle v. McCullough, 12 Ohio St. 360 (1861) ; cf. Wellston Coal Co. v. 
Franklin Paper Co., 57 Ohio St. 182, 48 N. E. 888 (1897); Noyes v. Pugin, 
2 Wash. 653, 27 Pac. 548 (1891); see Note (1922) 7 Corn. L. Q. 166. 

17 Butcher Steel Works v. Atkinson, 68 III. 421 (1873); Stout’s Adm’r v. 
Royston, 32 Ky. L. Rep. 1055, 107 S. W. 784 (1908) ; Ham v. Goodrich, 37 N. H. 
185 (1858); Faircloth v. Kenlaw, 165 N. C. 228, 81 S. E. 299 (1914); see 1 WIL- 
LISTON, Contracts § 536; Woopwarp, Quasi-Contracts § 104. Contra: Bonner 
v. Sledd, 158 Ark. 47, 249 S. W. 556 (1923); Murphy v. De Haan, 116 Iowa 61, 
89 N. W. too (1902); Fuller v. Rice, 52 Mich. 435, 18 N. W. 204 (1884). The 
contract price is generally held admissible in evidence, however, as an admission 
of reasonable value by the defendant. See Browne, STATUTE OF FRAups § 126; 
Note L. R. A. 1916D, 895, 900. Contra: Hensley v. Hilton, 191 Ind. 3009, 
131 N. E. 38 (1921). 

18 See notes 8, 9, supra. 19 See Woopwarp, Quast-Contracts § 8. 

20 See note 5, supra. Woodward supports the denial of recovery in these cases 
on the ground that the defendant had not received any benefit. See Woopwarp, 
Qvuasi-Contracts § 104, 
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gence of authority *1 as to recovery of the expenses incurred in prepara- 
tion for performance. Furthermore, either of such definitions of benefit 
renders the concept of restitution a fiction.*? According to another the- 
ory advanced,”* whenever recovery on the reasonable cost basis is 
granted, a contract implied in fact is being enforced. Such a principle 
would logically require the recognition of an implied contract where per- 
formance was interrupted by impossibility or mutual rescission.** The 
recovery in such cases, however, is not measured by the reasonable cost, 
but by the contract price.** And finally, there remains the difficulty 
of spelling out a contract implied in fact on orthodox principles of ex- 
pressed mutual assent. 

The true concept underlying the decisions seems to be not one of 
restitution based on quasi-contractual principles, but rather one of in- 
demnification sounding in tort: *° the plaintiff has made expenditures 
foreseen by the defendant, in reasonable reliance on the defendant’s 
promise, which is unperformed because of the latter’s fault; the plain- 
tiff recovers such portion of that expenditure as is necessary to make 
him whole.?* This right does not arise, then, where the plaintiff, though 





21 See notes 6, 7, 8, 9, supra. 

22 “Tn such a case the law will presume that the benefit of the transaction in- 
ured to the defendant.” Clement v. Rowe, supra note 11, at 507, 146 N. W. at 702. 
“The defendant having applied and received the benefit of the labor (or what is 
equivalent, having induced the plaintiff to expend his labor for him and if prop- 
erly performed according to his desire, the defendant being estopped to. deny 
the benefit) a duty is imposed upon the defendant to pay for the labor thus 
performed.” Hosmer v. Wilson, supra note 9, at 301. See also Burner v. North- 
western Bible Missionary Training School, supra note 13, at 485, 201 N. W. at 941. 

23 See Costigan, supra note 4. 

24 Professor Costigan does not distinguish the cases in which the defendant 
is not at fault, since he contends that an implied contract should be recognized 
even where the parties were acting under a mutual non-negligent mistake. See 
Costigan, supra note 4, at 386. 

25 See note 15, supra. 

26 An analogy to this principle is furnished by the cases holding that a prin- 
cipal may recover loss suffered through non-action in reasonable reliance on the 
gratuitous promise of an agent. See (1930) 44 Harv. L. Rev. 121; (1918) 
31 Harv. L. Rev. 891; Note (1913) 27 Harv. L. Rev. 167; cf. Torts REstTatTe- 
MENT (Am. L. Inst. 1929) § 198. And where a plaintiff has in good faith com- 
mitted a tort at the request of another, he has been held entitled to indemnity 
in a quasi-contractual action for his liability to a third person. See (1925) 
38 Harv. L. Rev. 397; Note (1908) 22 Harv. L. Rev. 131. 

27 The measure of recovery should be the loss diminished by any enrichment 
which the plaintiff himself derived from his performance; thus in the case of 
the manufacture of an article or the alteration of one’s land, the reasonable value 
of the labor, diminished by the difference between the market value of the re- 
sultant product or land and that of the original materials or land if the former 
value is the greatest, but increased by that difference if the latter is the greater. 
See Kearns v. Andree, supra note 9, at 188, 139 Atl. at 608. 

If the plaintiff has fully performed, recovery in indebitatus assumpsit is limited 
to the fixed liquidated compensation to which the plaintiff is entitled under the 
contract. Morin v. Robarge, 132 Mich. 337, 93 N. W. 886 (1903); Hosley v. 
Black, 28 N. Y. 438 (1863); Sinnock v. Zimmerman, 132 Ore. 137, 284 Pac. 838 
(1930). But cf. Scott v. Pattison, [1923] 2 K. B. 723; cf. Denning, Quantum 
Meruit and the Statute of Frauds (1925) 41 L. Q. Rev. 79. This limitation is 
generally criticized as illogical. See 3 Wirtiston, Contracts § 1459; WoopWwaARD, 
Quast-Contracts § 262; KEENER, Quasi-CONTRACTS 301. 
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at fault, is allowed to recover in a quasi-contractual action.** Whether 
it should arise when the defendant justifies his non-performance on the 
ground that the contract is within the Statute of Frauds must depend 
upon the view taken of the policy underlying the statute.*® In the cases 
of intervening impossibility or mutual rescission, since the defendant is 
not at fault, the principle is properly not given effect. 





THE DRAMA IN THE LAw oF CopyricHut. — The nineteenth century 
witnessed a considerable extension of statutory protection to authors.* 
Not least among the boons to aspiring writers was the grant of an ex- 
clusive stageright* for their dramatic compositions. It was only natu- 
ral that a motley of claimants should soon press the courts for a 
definition of “ dramatic composition.” The question was presented in 
1868 in the leading case of Daly v. Palmer.’ There an injunction was 
sought against the reproduction of a melodramatic railroad scene in 
which the hero was bound by the villain to the tracks of an oncoming 
train, only to be saved by a last minute rescue. Although the effect 
was produced exclusively by action without significant dialogue,* the 
court granted a decree, for the protection of a copyright extends to 
any arrangement of incidents which, measured by the reaction of 
observers, tells a story.° Although “ originality ” is sometimes said to 





28 Recovery in such cases is denied if the defendant is not enriched by the 
defective performance. Carpenter v. Josey Oil Co., 26 F.(2d) 442 (C. C. A. 
8th, 1928) ; Chico Well Drilling Co. v. Givens, 206 Cal. 468, 274 Pac. 966 (1929) ; 
Biedenharn v. Waters, 169 La. 1006, 126 So. 508 (1930); Gillis v. Cobe, 177 
Mass. 584, 59 N. E. 455 (1901), (1901) 1 Cor. L. Rev. 324; see Britton v. 
Turner, 6 N. H. 481, 489 (1834) ; Note (1901) 15 Harv. L. Rev. 144. But when 
recovery is allowed in the case of building contracts, it is illogically based upon 
the contract price. See (1929) 38 YALE L. J. 389; Note (1923) 23 A. L. R. 1435; 
(1925) 38 id. 1383; (1930) 65 id. 1297. 

The suggested measure of recovery is the fair market value of the thing pro- 
duced less the defendant’s damages for the plaintiff’s breach of contract, provided 
this does not exceed such proportion of the contract price as the reasonable value 
of the part performed bears to the reasonable value of the whole performance. 
Heitz v. Sayers, 2 Harr. 207, 121 Atl. 225 (Del. 1923); see 3 Wittiston, Con- 
TRACTS §§ 1483, 1484; Woopwarp, Quasi-Contracts §178; cf. KEENER, QuasI- 
ConTRACTS 313n. But cf. Note (1922) 6 Minn. L. REv. 395. 

29 Differing views as to this underlying policy must account for the split of 
authority as to recovery for preparatory expenses or performance itself of a con- 
tract within the Statute of Frauds. Cf. 1 Wiriiston, Contracts § 536; Costigan, 
supra note 4, at 393; Woopwarp, Quasi-ContTracts § 104; (1928) 26 Micu. L. Rev. 
942. Once recovery is granted, it is properly measured by the same formula as 
is applied in the case of enforceable contracts. See notes 11, 17, supra. 


1 See Wem, CopyricutT (1917) c. I. 

2 11 Strat. 138 (1856). By stageright is meant the dramatist’s exclusive right 
to present and reproduce his work. See Drone, Copyricut (1879) c. 15. 

3 Fed. Cas. No. 3,552 (C. C.S. D. N. Y. 1868). The title of the plaintiff’s play 
was “Under the Gaslights: A Totally Original and Picturesque Drama of Life 
and Love in These Times.” 

* Cf. Martinelli v. Maguire, Fed. Cas. No. 9,173 (C. C. Cal. 1867). 

5 A mere arrangement of unrelated incidents is insufficient. Barnes v. Miner, 
122 Fed. 480 (C. C. S. D. N. Y. 1903). Nor is a dance, representing only graceful 
movement, within the act. Fuller v. Bemis, 50 Fed. 926 (C. C. S. D. N. Y. 1892). 
Obviously, anyone is free to imitate the voice, motions, or postures of actors. 
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be a requirement,® there must have been recognition of the fact even 
in 1868 that danger is wont to invite rescue.’ It. is immaterial that 
there is absence of literary merit,* though the grosser forms of obscenity 
may be obnoxious to the statute.® 

With these simple prerequisites for suit, the handsome profits of 
the modern stage and screen offer a tempting field to the prospective 
litigant.° All our present successful productions are, of course, dra- 
matic compositions ** within the rule of Daly v. Palmer; and it was to be 





Bloom v. Nixon, 125 Fed. 977 (C. C. E. D. Pa. 1903); Savage v. Hoffman, 159 
Fed. 584 (C. C. S. D. N. Y. 1908). 

The English cases dealing with music written to be sung in character costume 
offer an interesting comparison. In each, it was necessary to determine whether 
the songs were dramatic compositions within the meaning of the copyright act. 
3 & 4 Wo. 4, c. 15, $$ 1, 2 (1833). In Russell v. Smith, 12 Q. B. 217 (1848), a 
song depicting a storm at sea and subsequent adventures was held a dramatic 
piece. In Clark v. Bishop, 25 L. T. 908 (1872), the rule was extended to a music 
hall song sung in costume. But in Fuller v. Blackpool Winter Gardens, [1895 | 
2 Q. B. 429, similar protection was denied a music hall ditty without acting. This 
apparent limitation of the English rule to matter cast in a dramatic form and in- 
tended to be acted in a sequence of incidents seems proper. See MacGtrrivray, 
CopyrRIGHT (1902) 125. But cf. Wem, CopyricHTt 81. In a single American case, 
a topical song, part of a dramatic composition, was held on demurrer entitled to 
protection. Henderson v. Tompkins, 60 Fed. 758 (C. C. D. Mass. 1894). And it 
would seem that very little dialogue and action with scenery would bring a series 
of recitations and songs within the act. See Green v. Luby, 177 Fed. 287, 288 
(C.-C, S..D..N,.¥ 2906). ; 

6 Some cases dealing with the problem of plagiarism in the drama have pur- 
ported to refuse relief on the ground that there is no copyright in works un- 
original in fact. Eichel.v. Marcin, 241 Fed. 404 (S. D. N. Y. 1913); London v. 
Biograph Co., 231 Fed. 696 (C. C. A. 2d, 1916); see Stevenson v. Harris, 238 
Fed. 432, 436 (S. D. N. Y. 1917) ; cf. Hubges v. Belasco, 130 Fed. 388 (C. C. S. D. 
N. Y. 1904); Alexander v. Theatre Guild, 26 F.(2d) 741 (S. D. N. Y. 1927). 
As a matter of general copyright law, however, almost every product of inde- 
pendent literary effort is protected. See Drone, Copyricut 199. It is immaterial 
that the identical work has appeared before. Fisher v. Dillingham, 298 Fed. 145 
(S. D. N. Y. 1924). Most of the cases cited supra may be explained either on 
the theory that the plaintiff’s work was not the result of independent effort, or 
on the ground that the similarity in the defendant’s play was not due to a copy- 
ing from the plaintiff’s. See Fisher v. Dillingham, supra, at 149. But at all 
events, it seems clear that unless the plaintiff’s work is novel, he must produce 
extraordinarily convincing evidence of independent effort on his part and of a 
copying by the defendant. 

7 Cf. Cardozo, J., in Wagner v. International Ry., 232 N. Y. 176, 133 N. E. 
437 (1921). 

8 See Drone, CopyricHt 208. The origin of the rule may be found in the 
fact that one uniform statute has been applied to include subjects as diverse as 
telephone directories and drama. 

® In two American cases protection was refused partly on the ground that the 
works were immoral. Maguire v. Martinelli, Fed. Cas. No. 9,173 (C. C. Cal. 1867) ; 
Barnes v. Miner, 122 Fed. 480 (C. C. S. D. N. Y. 1903). But the question must 
be determined in the light of existing standards. Thus the story of a white man’s 
illicit relations with a black woman was not objectionable to a modern court. 
Simonton v. Gordon, 12 F.(2d) 116 (S. D. N. Y. 1925). 

10 It is significant that practically all of the suits are begun in the Southern 
District of New York. The suspicion of fraud in the bringing of the suit is often 
present. See Underhill v. Belasco, 254 Fed. 838, 842 (S. D. N. Y. 1918). 

11 The exclusive right of dramatization was soon added to that of stageright. 
16 Stat. 212 (1870). Both rights are included in the present statute. 35 Srar. 
1075 (1909), 17 U. S. C. §1 (1926). A public showing of a moving picture has 
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expected that no suit for infringement would be brought unless the 
claimant’s own work met the modest requirements of that case. That 
the plaintiff was entitled to copyright has therefore been assumed in 
all the decisions since the turn of the century. The question has been 
the extent of the defendant’s imitation. But the principles laid down 
in the earlier cases established the standard for the determination of 
those that followed. For logically, if the protection of the statute 
extends only to a story revealed in an arrangement of incidents, there 
can be no infringement unless substantially the same sequence is 
copied.'?, When, as rarely happens, the plaintiff’s story is followed in 
detail,'* the solution is easy. Generally, however, a similarity will be 
found ** in only a portion.’® In such crude works as the complainant’s 
play in Daly v. Palmer,'* in which the sole effect depended on the rail- 
road scene, a single scene ** may be protected. But with the develop- 
ment of the technique of playwriting and even of scenario writing, the 
courts, though continuing to pay lip service to this decision, have re- 




















been held a dramatization. Harper Bros. v. Kalem Co., 222 U. S. 55 (1911); 
cf. Freligh v. Carroll, Fed. Cas. No. 5,092a (C. C. E. D. N. Y. 1871); Serrana 
v. Jefferson, 33 Fed. 347 (C. C. S. D. N. Y. 1888), in which the protection of 
the statute was refused to mechanical stage devices. It would seem that, aside 
from moving pictures, mechanical reproductions are not infringements within the 
act. Cf. White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1 (1908). 

12 The test is sometimes said to be whether the part taken is substantial. See 
L. Hand, J., in Nichols v. Universal Pictures Corp., U. S. Daily, Nov. 21, 1930, at 
2898, certiorari denied, U. S. Sup. Ct., Feb. 2, 1931. But the inadequacy of this 
test to establish a standard in any particular class of cases is obvious. 

18 Goldmark v. Kreling, 35 Fed. 661 (C. C. N. D. Cal. 1888) ; Stodart v. Mu- 
tual Pictures Corp., 249 Fed. 507 (S. D. N. Y. 1917), aff'd, 249 Fed. 513 (C. C. A. 
2d, 1918); Simonton v. Gordon, 12 F.(2d) 116 (S. D. N. Y. 1925); Stephen v. 
Howells, 16 F.(2d) 805 (S. D. N. Y. 1926). 

14 A copyright, unlike a patent, gives the owner no monopoly. Bachman v. 
Belasco, 224 Fed. 817 (C. C. A. 2d, 1915). The plaintiff must establish that the 
similarity in the defendant’s play is due to an imitation of his work. Vernon v. 
Shubert, 220 Fed. 694 (S. D. N. Y. 1915). Frequently the plaintiff’s evidence may 
be considered insufficient. Nixon v. Doran, 168 Fed. 575 (C. C. E. D. N. Y. 1909) ; 
Simonton v. Gordon, 297 Fed. 625 (S. D. N. Y. 1925). If the incidents have ap- 
peared elsewhere in literature, the courts are apt to regard a slight similarity as a 
mere coincidence. Hubges v. Belasco; Alexander v. Theatre Guild, both supra 
note 6. Or the similarity in incident may be regarded as inevitable in the use 
of similar ideas, not in themselves protected. Bachman v. Belasco, supra. Whether 
an independent creation must be original in fact to be entitled to copyright is an- 
other question. See note 6, supra. 

15 Though some cases have dealt with the taking of a single scene, none has 
been found in which only a character has been taken. But see Dam v. Kirk 
LaShelle, 166 Fed. 589, 592 (C. C. S. D. N. Y. 1908), in which protection was 
granted largely because the central character of the defendant’s play was copied 
in the main from the plaintiff’s novel. Cf. Nichols v. Universal Pictures Corp., supra 
note 12, at 2898. Nor has any American case been found which turns on the copy- 
ing of dialogue alone. But, of course, if the dialogue were copied in a presentation 
of a similar story, an action would lie. Cf. Warne v. Seebohm, 39 Ch. D. 73 
(1888). But whether a scene, character, or dialogue is taken, there would seem 
to be no infringement unless the defendant thereby succeeded in representing sub- 
stantially the same story as the plaintiff’s. 

16 Supra note 3. 

17 Obviously the gist of a drama can rarely be told in a single scene. And the 
reluctance of the courts to give relief where the entire story is not taken is shown 
by the fact that only one other case since the Daly decision has extended pro- 
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fused to extend its scope to new situations. The formula for denying 
recovery was enounced twenty-four years later, in Daly v. Webster; 1° 
the court, though following the earlier case, significantly observed that 
anyone was at liberty to rearrange the same incidents to tell a dif- 
ferent story. 

This change of attitude is marked in the decisions when the more 
recent cases are examined. In Curwood v. Affiliated Distributors,’ the 
plaintiff’s murder mystery was found not to be infringed by the defend- 
ant’s motion picture, which lacked the mystery element, even though a 
series of incidents *° in the picture might have been a colorable imitation 
of a scene from the plaintiff’s story. The tendency to deny recovery is 
well illustrated in the litigation over The Spider. Here a series of 
incidents climaxed by the highly dramatic murder of a supposed member 
of the audience was denied protection largely because the solution of 
the murder differed in the two plays. Where the underlying themes of 
the works are radically different, the solution is easier. Thus in 
Frankel v. Irwin,” despite the similarity of exciting moment,’ the 
defendant’s play, with its ensuing character study, could hardly have 
been termed a colorable imitation of the plaintiff’s elementary farce of 
incident.** 

Where protection is sought for the dramatic idea as distinguished 
from the developed story, the question of fact is really much easier, 
though the verbal distinctions that grace the opinions are almost meta- 
physical.** In the recent dispute between the producers of Abie’s Irish 





tection to a single scene. Chappell v. Fields, 210 Fed. 864 (C. C. A. 2d, 1914) 
(motion picture scene copied from musical comedy) ; see Note (1930) 15 Corn. 
L. Q. 633, 636. 

18 56 Fed. 483, 487 (C. C. A. 2d, 1892). 

19 283 Fed. 223 (S. D. N. Y. 1922). 

20 The rescue of the white heroine from the clutches of the yellow villain. 
Cf. Stevenson v. Harris, 238 Fed. 432 (S. D. N. Y. 1917). There, both the plain- 
tiff’s novel and the defendant’s drama represented a gallant gentleman posing as 
the husband of a strange-but-beautiful woman to aid her in escaping the suspicions 
of the officials of an invading army. In these delicate situations, the ruse of two 
shadows on the windows of the bedroom was used to complete the deception. 
But the court, finding these incidents woven into stories otherwise dissimilar in 
execution, refused relief. 

21 Rush v. Oursler, 39 F.(2d) 468 (S. D. N. Y. 1930). The case may perhaps 
be rested on a failure to prove a copying. See id. at 473. 

22 34 F.(2d) 142 (S. D. N. Y. 1929); cf. Barbadillo v. Goldwyn, 42 F.(2d) 
881 (S. D. Cal. 1930). 

23 The two leading characters, prevented by financial difficulties from going 
abroad according to intentions previously announced, sought haven in what they 
supposed was an empty house. 

24 Cf. Underhill v. Belasco, 254 Fed. 838 (S. D. N. Y. 1918). Both plays por- 
trayed the abandonment of an infant girl at a convent. But the plaintiff could 
not complain of this similarity of incident, as his drama centered in the love of 
the sisters for the child, the defendant’s in the tragedy of the girl’s sex ignorance. 

25 It is a commonplace of copyright law that there is no property in ideas. 
See Eichel v. Marcin, 241 Fed. 404 (S. D. N. Y. 1913). But it is impossible to 
formulate a rule to distinguish the idea from the other elements of a literary 
work. Thus it has been said that the plot is common property. See Dymow v. 
Bolton, 11 F.(2d) 690, 692 (C. C. A. 2d, 1926). On the other hand, it has been de- 
clared that protection does not extend to the environment and setting, but only to 
the plot. See Frankel v. Irwin, 34 F.(2d) 142, 144 (S. D. N. Y. 1929). Still another 
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Rose and The Cohens and the Kellys,** it was found that the only 
similarity lay in the solution of an age-old problem in the approved 
American melting pot tradition — intermarriage and the birth of chil- 
dren. There were ample analogies in the authorities for the dismissal 
of the suit. Five years earlier, for example, a temporary injunction 
was denied against the author and producer of White Cargo," where 
a casual comparison revealed only a similarity in the idea of the moral 
degradation of a white man subjected to the enervating heat of West 
Africa. Similarly, such diverse themes as convent life,’* living a lie,”® 
and man’s power to subdue and gain the affections of wild animals,*° 
have been held part of the public domain.** 

The soundness of the decisions is obvious. With rare exceptions, 
success, on the stage at least, comes only to those gifted and trained 
in a difficult craft. The public applauds the results and forgives the 
plagiarism; that the courts should approve is only natural. The be- 
ginner, no doubt, is the chief sufferer.** But the faith of the nineteenth 
century in the amateur, unknown and untrained, is perhaps just another 
of the illusions which the twentieth has shed. 





court declared there was no infringement unless the fundamental theme were taken. 
See Underhill v. Belasco, 254 Fed. 838, 842 (S. D. N. Y. 1918). Fortunately, all 
agree that any similarity in two works must be apparent to the ordinary observer. 
See Dymow v. Bolton, supra, at 692; Frankel v. Irwin, supra, at 144; Nichols v. 
Universal! Pictures Corp., 34 F.(2d) 145, 148 (S. D. N. Y. 1929). 

26 Nichols v. Universal Pictures Corp., supra note 12. 

27 Simonton v. Gordon, 297 Fed. 625 (S. D. N. Y. 1925). But on final hearing, 
the defendant was found to have copied the plaintiff’s story in detail, and a perma- 
nent decree for the plaintiff was granted. Simonton v. Gordon, 12 F.(2d) 116 
(S. D. N. Y. 1925). Cf. Dymow v. Bolton, 11 F.(2d) 690 (C. C. A. 2d, 1926). 
Here there was persuasive evidence that the defendant had borrowed from the 
plaintiff’s play the idea of a young man’s fostering a woman’s career to win 
her favor. But the dissimilarity in the two stories, the one portraying the ex- 
ploitation of her charms as a model of fashions, the other, her rise to theatrical 
stardom, was a complete defense to a suit for infringement. 

28 Underhill v. Belasco, 254 Fed. 838 (S. D. N. Y. 1918). 

29 Frankel v. Irwin, 34 F.(2d) 142 (S. D. N. Y. 1929). 

80 Roe-Lawton v. Hal Roach, 18 F.(2d) 126 (S. D. Cal. 1927). 

31 It has been suggested that copyright might be extended to the idea aside 
from its expression. See Holmes, J., concurring, in White-Smith Music Pub. Co. 
v. Apollo Co., 209 U. S. 1, 19 (1908); cf. Wem, Copyricut 68. In the case 
of Dam v. Kirk LaShelle, supra note 15, aff'd, 175 Fed. go2 (C. C. A. 2d, 1910), 
protection was accorded the theme of the effect of parenthood on a man’s char- 
acter, his change from a docile husband to an aggressive protector. Though the 
dialogue, characters, and development in the defendant’s play were concededly 
original, the court felt that another conclusion would render the plaintiff’s statu- 
tory protection meaningless. See id. at 907. Cf. International Film Service Co. 
v. Affiliated Distributors, 283 Fed. 229 (S. D. N. Y. 1922). But largely utilitarian 
works, such as charts, maps, and digests, have been combined with purely literary 
and artistic productions as subjects of uniform legislation. For a complete col- 
lection of types, see WEtm~, CopyricHt 202. And the rule that protection of the 
former must be limited to the form of expression has been extended to the latter. 
It is not unthinkable that, in the future, protection may be extended to works of 
great literary merit and originality, where only the fundamental theme, rather than 
a portion of the developed story, is taken. Such a result, however, is unlikely un- 
der the present statute. See Wem, Copyricut 68; cf. Note (1930) 15 Corn. L. Q. 
633, 634. 

82 Each year the offices of the successful producer are literally flooded with 
manuscripts written by amateurs from all walks of life. Some interesting com- 
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THE Brit or Discovery UNDER REFORMED PROCEDURE. — The in- 
adequacies of the traditional common law and chancery machinery as 
a means for the enforcement of justice have seldom been more strik- 
ingly illustrated than in the flood of legislation which has given to the 
law courts the power to compel discovery. At common law a party liti- 
gant had no means of procuring information or documents from the 
adverse party before trial. The chancellor, however, allowed a bill 
in equity to be brought asking as the only relief, in addition to a tempo- 
rary stay of the proceedings at law, that the respondent be compelled 
to answer its allegations and interrogatories and thereby disclose facts 
within his knowledge or belief; or to disclose and produce documents, 
books, or other things within his possession or control.!_ The proceed- 
ing was obviously wasteful of both time and expense. When the re- 
form of court procedure set in, practically every state took steps to 
remedy the situation, sometimes simply by giving to the law courts the 
same powers as were previously exercised by the chancellor,’ in other 
instances by spelling out a statutory procedure,*® which has generally 








ments will be found in CHANNING Pottock, THE FootLicuts, Fore aAnp Art (1911) 
go et seg. Very often suit is brought by the owner of a rejected manuscript who 
honestly believes that his work has been used in another appearing on Broadway. 
Such, e.g., was the case in Underhill v. Belasco, supra note 10, and in Vernon v. 
Shubert, supra note 14. Cf. Dymow v. Bolton, supra note 25. Though the 
plaintiffs in some of these cases can not properly be called amateurs, the de- 
cisions indicate that, even if the evidence supports a charge of copying, the de- 
fendant may use the plaintiff’s work to produce another substantially different. 


1 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 191; Langdell, Discovery 
Under the Judiciary Act (1897) 11 Harv. L. REv. 137, 205, (1898) 12 id. 151; James, 
Discovery (1929) 38 YALE L. J. 746. 

2 1 Stat. 82 (1789), 28 U. S. C. $636 (1926) (documents only); Ara. Copr 
(Michie, 1928) §§ 7774-75 (same); Dev. Rev. Cope (1915) § 4228 (same); Ga. 
Civ. Cope Ann. (Michie, 1926) §§ 5837-43 (same); Mp. Ann. Cone (Bagby, 
1924) art. 75, c. 106; TENN. ANN. Cope (Shannon, 1917) §§ 5684-93; Tex. REv. 
Civ. Cope (Vernon, 1928) § 2002; Vr. Gren. Laws (1917) § 2044 (documents 
only); Va. Cope Ann. (Michie, 1930) § 6236 (interrogatories only). 

3 Ata. Cope (Michie, 1928) §§ 7764-73; Ariz. Cope (Struckmeyer, 1928) 
§§ 4444, 4465, 4468; Ark. Dic. Strat. (Crawford & Moses, 1921) §§ 1037-39, 
1248-60; Cat. Cope Civ. Proc. (Deering, 1923) §§ 1000, 2021-23, as amended by 
Cal. Laws 1920, p. 835; Coto. Comp. Laws (1921) §§ 376-82, 390; Conn. GEN. 
Stat. (1930) §§ 5635-38; Fra. Comp. Laws (1927) §$§ 4405-07; Ga. Civ. Cope 
Ann. (Michie, 1926) §§ 4543-54; IpanHo Comp. Strat. (1919) § 7193; Inv. Rev. 
Stat. (Smith-Hurd, 1930) c. 51, §9; Inv. Ann. Stat. (Burns, 1926) §§ 383, 535- 
36; Iowa Cope (1927) §$§ 10953-55, 11185-92; Kan. Rev. Stat. ANN. (1923) 
c. 60, §§ 2850-51; Ky. Cones Ann. (Carroll, 1927) § 685; La. Rev. Cope or Prac. 
(Marr, 1927) $$ 347-56, 473-75; Mer. Rev. Stat. (1930) c. 96, § 23; Mass. Gen. 
Laws (1921) c. 231, §§ 61-68 (as amended by Mass. Acts 1929, c. 303), § 89; MINN. 
Stat. (Mason, 1927) § 9886; Miss. Cope ANN. (1930) § 744; Mo. Rev. Stat. ANN. 
(1919) §§ 1378, 5412, 5440-71; Mont. Rev. Cope (Choate, 1921) §§ 9771, 10645- 
50; Nes. Comp. Stat. (1922) §§ 8901-02; Nev. Rev. Laws (1912) §§ 5416, 5454- 
57, 5769; N. H. Pus. Laws (1926) c. 337, §§1, 11; N. J. Comp. Srat. (1910) 
pp. 4097-99, as amended by N. J. Comp. Stat. (Supp. 1924) p. 2805; N. Y. C. P. A. 
(1920) §§ 288-306, 324-28; N. M. Star. Ann. (Courtright, 1929) $ 45-509; N. C. 
Copz Ann. (Michie, 1927) $§ 899-907, 1823-24; N. D. Comp. Laws Ann. (1913) 
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been judicially restricted in its major features to the scope of the old 
equitable bill.* 

Discovery could originally be had only against a party to the record 
in the litigation,® although an exception was grafted upon this rule in 
order to allow discovery against an officer or agent of a party corpora- 
tion.® Most statutes expressly include this exception,’ and generally 
they provide another; namely, for discovery against a real party in in- 
terest who is not a party to the record.* In a few, provision is made 
for the examination of a co-party as to any matter in which he is not 





§§ 7861-70; Onto Gen. Cope (Page, 1931) $8 11551-55; Oxia. Comp. Stat. ANN. 
(Bunn, 1921) §§ 634-35; Ore. Cope ANN. (1930) §$§ 9-1503, 9-1706; Pa. Srar. 
(West, 1920) §§ 4587, 10296; R. I. Gen. Laws (1923) §§ 5002-05, 5034-35; S. C. 
Cope Civ. Proc. (1922) §§ 689-98, as amended by S. C. Acts 1923, p. 170; S. D. 
Comp. Laws (1929) §§ 2712-16A; Trex. Rev. Crv. Cope (Vernon, 1928) §§ 3738, 
3768-69; Uran Comp. Laws (1917) §§ 7178-83, (as amended by Utah Laws 1929, 
p. 81), $$ 7204, 7488; Va. Cope Ann. (Michie, 1930) §§ 6237-38; WasH. Comp. 
Stat. (Remington, 1922) §§ 1225-30(1), 1262; W. Va. CopE (1931) c. 57, art. 4, 
§§ 1-6; Wis. Stat. (1929) §$§ 326.12, 327.21; Wyo. Comp. Stat. ANN. (1920) 
§$§ 5855-59. 

4 See Downie v. Nettleton, 61 Conn. 593, 596, 24 Atl. 977, 978 (1892); Jack- 
son, T. & K. W. Ry. v. Peninsular Land, Trans. & Mfg. Co., 27 Fla. 1, 63, 9 So. 
661, 666 (1891) ; Thomas v. Spartanburg Ry., Gas & Elec. Co., 107 S. C. 109, 111, 
g1 S. E. 973, 974 (1916). But see Horlick’s Malted Milk Co. v. Spiegel Co., 155 Wis. 
201, 217, 144 N. W. 272, 278 (1913). A conflict of authority exists as to whether 
either the equitable or statutory procedure allows the examination before trial 
of a personal injury plaintiff by disinterested physicians, at the instance of the 
defendant. Schroeder v. Chicago, R. I. & P. R. R., 47 Iowa 375 (1877) (recogniz- 
ing such power). Contra: Union Pac. Ry. v. Botsford, 141 U. S. 250 (1891); see 
Easler v. Southern Ry., 60 S. C. 117, 121, 38 S. E. 258, 260 (1900). A few statutes 
have been amended to allow such examination. Ariz. Cope (Struckmeyer, 1928) 
§ 4468; N. Y. C. P. A. (1920) § 306; R. I. Gen. Laws (1923) § 5004; S. D. Comp. 
Laws (1929) § 2716A; WasH. Comp. Stat. (Remington, 1922) § 1230-1. South 
Dakota is alone in expressly permitting an x-ray examination. It is not allowed 
under the New York statute. Gregory v. Acme Road Machinery Co., 175 App. Div. 
473, 162 N. Y. Supp. 574 (1916). Massachusetts has enlarged the scope of dis- 
covery by providing for the examination of a minor or a person under guardian- 
ship. Mass. Gen. Laws (1921) c. 231, §§$ 61, 65, as amended by Mass. Acts 1929, 
C. 303. 

5 Marion Nat. Bank v. Abell’s Adm’x, 88 Ky. 428, 11 S. W. 300 (1889); 
American Secur. & Trust Co. v. Brooks, 225 Mass. 500, 114 N. E. 732 (1917). 
Contra: Compania Naviera Vascongada v. Hall, 40 Ir. L. T. 246 (1907), (1907) 
20 Harv. L. Rev. 416 (discovery allowed against real party in interest). 

6 See American Secur. & Trust Co. v. Brooks, supra note 5, at 502, 114 N. E. at 
733; James, supra note 1, at 748. 

7 E.g., ALA. CopE (Michie, 1928) § 7767; Ariz. Cope (Struckmeyer, 1928) § 4465; 
Car. Cope Civ. Proc. (Deering, 1923) § 2021; Conn. GEN. Stat. (1930) § 5636; 
Fra. Comp. Laws (1927) §4406; Mass. Gen. Laws (1921) c. 231, $65; 
N. Y. C. P. A. (1920) §§ 288-89; N. C. Cope Ann. (Michie, 1927) § 900; N. D. 
Comp. Laws ANN. (1913) §$§ 7863-64; R. I. Gen. Laws (1923) $5034. The 
South Carolina courts have read the exception into the statute. United States 
Tire Co. v. Keystone Tire Sales Co., 150 S. C. 56, 150 S. E. 347 (1929). But cf. 
Armstrong v. Portland Ry., 52 Ore. 437, 97 Pac. 715 (1908) (statute later 
amended). Texas expressly forbids interrogatories when a corporation is a 
party. Tex. Rev. Crv. Cope (Vernon, 1928) § 3769; Sauerman v. El Paso Elec. 
Ry., 235 S. W. 548 (Tex. Comm. App. 1921). 

8 E.g., Car. C1v. Cope (Deering, 1923) § 2021; Coro. Comp. Laws (1921) 
§ 376; N. C. Cope Ann. (Michie, 1927) § 906; N. D. Comp. Laws ANN. (1913) 
§ 7869; S. C. Cope Civ. Proc. (1922) § 697; S. D. Comp. Laws (1929) § 2714; 
Utah Laws 1929, p. 81. 
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jointly interested or liable with the party seeking discovery, and as to 
which a separate verdict or judgment can be rendered.? In conformity 
with a well-recognized rule of interpretation, without express provision 
statutory discovery may not be had against the crown ’° or state; 1 
and only one decision has been found holding it applicable at all in 
criminal cases.” 

With practical unanimity the courts have required that any facts or 
documents sought must be admissible in evidence at the trial.1* This 
follows from the wording of the statutes, which usually specify docu- 
ments containing “evidence pertinent to”** or “evidence relating 
to” *° the issue, and, in providing for examinations before trial, permit 
taking the “ testimony ”*° or “ deposition” *” of the adverse party. 

Two other important limitations on the use of the statutory pro- 
cedure exist in most jurisdictions. The first is that the information or 
documents sought must relate to the case of the party seeking discov- 
ery,'® although the fact that they may to a certain extent expose the 





9 E.g., N. C. Cope Ann. (Michie, 1927) § 907; S. C. Cope Civ. Proc. (1922) 
§ 608. 

10 Jn re La Société Affréteurs Réunis, [1921] 3 K. B. 1. 

11 State v. McCord, 203 Ala. 347, 83 So. 71 (1919). The Alabama courts, 
however, have construed the word “corporation” in the statute to include a 
county. Ex parte Elmore County, 207 Ala. 68, 91 So. 876 (1921). But cf. David- 
son v. City of New York, 221 N. Y. 487, 116 N. E. 1042 (1917). Massachusetts 
provides for the examination before trial of the officials of a municipal corpora- 
tion which is a party. Mass. Gen. Laws (1921) c. 231, § 65. 

12 State v. Tippett, 317 Mo. 319, 296 S. W. 132 (1927). Contra: State v. 
Jeffries, 117 Kan. 742, 232 Pac. 873 (1925); State v. Steele, 117 Minn. 384, 135 
N. W. 1128 (1912). 

13 Consequently, documents containing only hearsay need not be produced. 
Powell v. Northern Pac. Ry., 46 Minn. 249, 48 N. W. 907 (1891); State v. 
Rhoads, 81 Ohio St. 397, 91 N. E. 186 (1910). Nor need interrogatories requir- 
ing hearsay replies be answered. Warren v. DeCoste, 169 N. E. 505 (Mass. 1930) ; 
see Sibley v. Hutchison, 118 So. 638, 639 (Ala. 1928) ; Armstrong v. Portland Ry., 
supra note 7, at 440, 97 Pac. at 71. Nor can privileged matters be discovered. 
Ga. Civ. Cope ANN. (Michie, 1926) § 4544; La. Rev. Cope oF Prac. (Marr, 1927) 
§ 349 (privilege, against self-incrimination) ; Mass. Gen. Laws (1921) c. 231, § 63 
(same); Conn. Gen. Stat. (1930) § 5637 (same); United States v. National 
Lead Co., 75 Fed. 94 (C. C. N. J. 1896) (same); Noyes v. Thorpe, 73 N. H. 481, 
62 Atl. 787 (1906) (same); Ex parte Schoepf, 74 Ohio St. 1, 77 N. E. 276 (1906) 
(attorney-client privilege). It would seem to follow from the evidence rule that 
a party need never disclose the names of his witnesses. Montgomery Lt. & T. Co. 
v. Harris, 197 Ala. 358, 72 So. 619 (1916) ; Wabash Ry. v. Morgan, 132 Ind. 430, 
31 N. E. 661 (1892) ; Watkins v. Cope, 84 N. J. L. 143, 86 Atl. 545 (1913). But 
it has been held that in exceptional circumstances the trial court may compel 
such disclosure. State v. Theisen, 142 S. W. 1088 (Mo. App. 1912); Horlick’s 
Malted Milk Co. v. Spiegel Co., supra note 4. The Massachusetts statute pre- 
vents such disclosure unless “ justice seems to require it.” Mass. Gen. Laws 
(1921) c. 231, § 63. 

14 Fra. Comp. Laws (1927) § 4405; Inv. Rev. Stat. (Smith-Hurd, 1930) c. 51, 
$9; Onto Gen. Cope (Page, 1931) § 11551. 

15 Ariz. Cone (Struckmeyer, 1928) § 4465; Cav. Cope Civ. Proc. (Deering, 
1923) § 1000; Munn. Stat. (Mason, 1927) § 9886. 

16 Ara. Cope (Michie, i928) § 7764; N. M. Stat. Ann. (Courtright, 1929) 
§ 45-509. 

4S , Cope (Struckmeyer, 1928) $4444; Cat. Cope Civ. Proc. (Deering, 
1923) § 2021; Mont. Rev. Cone (Choate, 1921) § 10645. 
18 Downie v. Nettleton, supra note 4; Knight v. Empire Land Co., 55 Fila. 
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opponent’s case is not fatal.'° The reason for this rule is said to be 
that the possible mischiefs of surprise at a trial are more than counter- 
balanced by the danger of perjury which must inevitably be incurred 
when a party knows before trial the precise evidence against which he 
must contend.?® The second limitation on the procedure is that the 
petitioner must show that the documents or information sought are nec- 
essary to the successful prosecution of his cause of action or defense.” 
Consequently, if he already has knowledge, or ready means of knowl- 
edge, of the facts sought, discovery will be denied.”? 

No statute explicitly provides for discovery before the bringing of 
suit; thus the equitable proceeding in aid of an anticipated suit is not 
transferred to modern law courts.** The most common provision for 





301, 45 So. 1025 (1908); Ex parte Schoepf, supra note 13; Janotta v. Bestmor 
Realty Co., 221 App. Div. 870, 224 N. Y. Supp. 337 (1927). Only a small minor- 
ity of the statutes seem necessarily to restrict discovery to materials of the peti- 
tioner’s case. Ata. Cope (Michie, 1928) § 7764 (answers to interrogatories must 
be material testimony for the petitioner); Ga. C1v. Cope Ann. (Michie, 1926) 
$4544 (adverse party need not discover matters “relating to his own case”) ; 
N. M. Stat. Ann. (Courtright, 1929) § 45-509 (petitioner must swear that the 
answers will be material to his case); Va. Cope ANN. (Michie, 1930) § 6237 
(documents must contain “ material evidence for” the petitioner). The statutes 
cited in note 2, supra, should probably also be included here. Numerous statutes, 
on the other hand, readily lend themselves to a more liberal construction. Inp. 
Ann. Stat. (Burns, 1926) § 383 (“ interrogatories relevant to the matter in con- 
troversy ”); Iowa Cope (1927) § 11185 (“any of the material facts in issue”) ; 
Mass. Acts 1929, c. 303 (“facts and documents admissible in evidence”); N. J. 
Comp. Stat. (1910) p. 4097 (“any matters material to the issue”); On10 GEN. 
Cope (Page, 1931) § 11551 (“ evidence pertinent to the issue”). Several statutes 
expressly allow a party to demand an inspection or copy of any writing on which 
the action or defense is founded or which the adverse party intends to offer in 
evidence at the trial. Kan. Rev. Stat. ANN. (1923) c. 60, § 2851; Nes. Comp. 
Stat. (1922) § 8902; Onto Gen. CopE (Page, 1931) § 11554; Oxia. Comp. Strat. 
Ann. (Bunn, 1921) § 635; Wyo. Comp. Stat. ANN. (1920) § 5858. Others pro- 
vide for the production of an account or other instrument for the payment of 
money only, on which the cause of action is founded. Nev. Rev. Laws (1912) 
§ 5769; Uran Comp. Laws (1917) § 7488. A few isolated cases have allowed 
interrogatories of an undoubtedly “fishing” character. Attorney-General v. 
Newcastle-upon-Tyne Co., [1897] 2 Q. B. 384, criticized in (1898) 11 Harv. L. 
REV. 344. 

19 Graham v. Ohio Tel. & Tel. Co., 2 Ohio N. P. (n.s.) 612, 15 Ohio Dec. 200 
(1914). Nor does the fact that the information will be useful to the petitioner 
in another suit against the adverse party bar discovery. State v. Woods, 316 Mo. 
1032, 292 S. W. 1033 (1927). 

20 See WicrRAM, Discovery (Am. ed. 1841) 263. 

21 Arnold v. Pawtuxet Valley Water Co., 18 R. I. 189, 26 Atl. 55 (1893); 
Thomas v. Spartanburg Ry., Gas & Elec. Co., supra note 4. Good faith is the 
test in Montana. See State v. District Court, 30 Mont. 206, 211, 76 Pac. 206, 209 
(1904). In Connecticut the adverse party must have exclusive knowledge of the 
facts. Hubert v. New York, N. H. & H. R. R., 90 Conn. 261, 96 Atl. 967 (1916). A 
few statutes allow interrogatories only if necessary for proper pleading. Onto GEN. 
Cope (Page, 1931) § 11555; Wyo. Comp. Stat. ANN. (1920) § 5859. 

22 Simko v. First Catholic Slovak Union, 6 N. J. Misc. 242, 141 Atl. 162 
(1928); see Sheek v. Sain, 127 N. C. 266, 270, 37 S. E. 334, 335, (1900). Contra: 
Berger v. Day, 240 N. Y. Supp. 444 (1930). The prevailing view disregards one 
seemingly proper function of discovery, namely, the procurement of sworn ad- 
missions from the adversary on certain issues, thereby saving time and expense. 
See Cotton, L. J., in Attorney-General v. Gaskill, 20 Ch. D. 519, 528 (1882). 

23 Clark v. Rhode Island Locomotive Works, 24 R. I. 307, 53 Atl. 47 (1902) ; 
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the production of documents applies to “ pending ” suits; ** in case of 
interrogatories the most frequent provision is for taking them “ after 
service of summons or the defendant’s appearance, and in a special 
proceeding after a question of fact has arisen.” *° 

There seems no question but that documents produced or copies 
taken under the statutes may be used at the trial by the petitioner, 
subject to the normal rules of evidence.*® The statutes allowing in- 
terrogatories regulate their use in various ways. In most jurisdictions 
the answers may be used by the petitioner even though the adverse 
party is present at the trial; *’ in others, only if he is unavailable.”® 
In a few states they may be used by either party.”° 

Many attempts are still made to employ the equitable bill in spite 
of the existence of the simpler and speedier statutory procedure. In a 
number of jurisdictions the courts of equity have declared that the 
old remedy no longer exists, at least for cases where the statutory rem- 
edy is adequate.*° Others take the view that equitable jurisdiction, 
once assumed, will not be abandoned merely because an adequate rem- 
edy becomes available at law.** The legislatures of some states have 





see American Secur. & Trust Co. v. Brooks, supra note 5, at 502, 114 N. E. at 732; 
1 Pomeroy, Equiry JURISPRUDENCE § 197. 

24 Ariz. Cope (Struckmeyer, 1928) § 4465; Cat. Civ. Cope (Deering, 1923) 
§ 1000; Minn. Stat. (Mason, 1927) § 9886; Mont. Rev. Cope (Choate, 1921) 
§ 9771; N. Y. C. P. A. (1920) § 324. The procedure is available before the de- 
fendant has replied to the complainant. Harris v. Richardson, 92 Minn. 353, 
too N. W. 92 (1904). 

25 Cart. Cope Civ. Proc. (Deering, 1923) §2021; Mont. Rev. Cope (Choate, 
1921) § 10645; Nev. Rev. Laws (1912) § 5454; Ore. Cope ANN. (1930) § 9-1503; 
Utah Laws 1929, p. 81. Some statutes provide for interrogatories to aid a party in 
framing his complaint. Onto Gen. Cope (Page, 1931) §11555; Wis. Stat. (1927) 
§ 326.12; Wyo. Comp. Stat. ANN. (1920) § 5859. In some states the interrogatories 
must be filed with the pleadings. Inp. Ann. Stat. (Burns, 1926) § 383; Iowa Cope 
(1927) § 11185; N. M. Stat. Ann. (Courtright, 1929) § 45-509; WasH. Comp. Star. 
(Remington, 1922) §§ 1225-26 (or after filing of the, pleadings). In New Jersey 
interrogatories may be filed only after issue joined. N. J. Comp. Stat. (Supp. 1924) 
p. 2805. The federal statute provides only for production at the trial. Carpenter 
v. Winn, 221 U.S. 533 (1911). Consequently discovery before trial may apparently 
be had in the federal courts only by equitable bill. 

26 Conn. GEN. Stat. (1930) § 5635; Austin v. Secrest, 91 N. C. 214 (1884). 

27 Coto. Comp. Laws (1921) §§ 376, 378; Iowa Cope (1927) § 11185, Beem 
v. Farrell, 135 Iowa 670, 113 N. W. 509 (1907); Utan Comp. Laws (1917) 
§ 7180; Wis. Stat. (1929) § 326.12. In Massachusetts, if any part is used, the 
party interrogated may require the whole of the answers on that subject matter 
to be read. Mass. Gen. Laws (1921) c. 231, $ 89. 

28 Mo. Rev. Stat. ANN. (1919) §§ 5412, 5440, 5467; N. H. Pus. Laws (1926) 
c. 337, §11; W. Va. Cope (1931) c. 57, art. 4, $4. 

29 N. C. Cope Ann. (Michie, 1927) § 902; N. D. Comp. Laws Ann. (1913) 
§ 7865; S. C. Cope Civ. Proc. (1922) § 693; Nev. Rev. Laws (1912) $§ 5454-57. 

30 Wright v. Superior Court, 139 Cal. 469, 73 Pac. 145 (1903); Illinois Fin. 
Co. v. Interstate Credit Ass’n, 11 Del. Ch. 349, ror Atl. 870 (1917); Riopelle v. 
Doellner, 26 Mich. 102 (1872) (because of the statute making parties competent 
witnesses) ; Turnbull v. Crick, 63 Minn. 91, 65 N. W. 135 (1895); Scheiffelin v. 
Weatherred, 19 Ore. 172, 23 Pac. 898 (1890); Nashville, C. & St. L. Ry. v. Jenkins 
& Son, 155 Tenn. 605, 296 S. W. 1 (1927); see Dowden v. Walrus Mfg. Co., 199 
Mo. App. 657, 662, 205 S. W. 258, 261 (1918) ; Chapman v. Lee, 45 Ohio St. 356, 
366, 13 N. E. 736, 740 (1887) ; Le May v. Baxter, 11 Wash. 649, 651, 40 Pac. 122, 
123 (1895). 

31 Erswell v. Ford, 208 Ala. ror, 94 So. 67 (1922); Brandenburg v. Buda Co., 
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solved the problem by abolishing the equitable bill; ** others have 
expressly retained it.** 

The conclusion necessarily drawn from the great majority of cases 
is that even though many of these statutes readily lend themselves to 
a liberal construction,** the courts continue to look at the process of 
litigation as a formal contest of wits. Given a liberal construction, the 
statutes would obviate almost entirely the element of surprise, would 
cut down the time spent in court by causing the discarding of issues on 
which there is no real contest, and would lessen rather than increase the 
dangers of perjury by forcing a more or less complete disclosure by the 
adverse party of all his evidence before he has learned that against which 
he must contend, thus making subsequent undetected perjury consider- 
ably more difficult. 





BuLtk MortcacE LEGISLATION. — To protect the creditors of a mer- 
chant against the fraudulent disposal of his stock of merchandise, per- 
haps his only assets, bulk sales acts * are today * in force everywhere in 
the United States.* Although the forms of the various statutes are 





299 Ill. 133, 132 N. E. 514 (1921); Citizens’ Bank v. Tracy, 120 Miss. 413, 82 So. 
307 (1919); Shotwell’s Adm’x v. Smith, 20 N. J. Eq. 79 (1869); Eskridge v. 
Thomas, 79 W. Va. 322, 91 S. E. 7 (1916); see Campbell v. Knight, 92 Fla. 246, 
252, 109 So. 577, 579 (1926); State v. District Court, 27 Mont. 441, 445, 71 Pac. 
602, 603 (1903). 

82 N. Y. C. P. A. (1920) § 345; N. C. Cope Ann. (Michie, 1927) § 899; N. D. 
Comp. Laws Ann. (1913) § 7862; S. C. Cope Civ. Proc. (1922) $690; S. D. 
Comp. Laws (1929) $2713. Georgia abolishes the equitable bill only where the 
statutory proceeding is adequate. Ga. Civ. Cope ANN. (Michie, 1926) § 4556. 
Some make an exception for cases of joint or several liability where the com- 
plainant can show that those whose names he knows are financially irresponsible, 
in which case he may obtain discovery of the names and residences of the others. 
Arx. Dic. Strat. (Crawford & Moses, 1921) §$§ 1037-39; Iowa Cope (1927) 
§$ 10953; Ky. Copes Ann. (Carroll, 1927) § 685. 

88 Mp. Ann. Cope (Bagby, 1924) art. 16, § 26; Mass. Gen. Laws (1921) 
c. 214, §§ 12-13; N. H. Pus. Laws (1926) c. 317, § 1; Tex. Rev. Civ. Cope (Vernon, 
1928) § 2002; Va. Cope Ann. (Michie, 1930) § 6238. 

84 It is difficult to see any constitutional objection to a construction allowing 
discovery of the materials of the opponent’s case. It is only when the court orders 
discovery of information or documents totally irrelevant to the issue that there 
is any possible violation of the “searches and seizures” clause. Carden v. Ens- 
minger, 329 Ill. 612, 161 N. E. 137 (1928) ; State v. District Court, supra note 21; 
see Hale v. Henkel, 201 U. S. 43, 76 (1906); cf. Kutner Goldstein Co. v. Superior 
Court, 290 Pac. 906 (Cal. App. 1930) (proceeding to perpetuate testimony). 


1 Except for doubts regarding some of the earlier statutes the legislation has 
generally been held constitutional. See Notes (1920) 33 Harv. L. Rev. 717; 
L. R. A. 1915E 917, 919. 

2 One of the earliest bulk sales acts was that passed in Louisiana in 1896. La. 
Acts 1896, no. 94. 

8 There is such legislation on the statute books of every.state and of some 
territories. Ata. Cope (Michie, 1928) §§ 8041-45; Alaska Laws 1917, c. 9; Ariz. 
Cope (Struckmeyer, 1928) § 2888; ArK. Dic. Star. (Crawford & Moses, 1921) 
§§ 4870-72, amended by Ark. Acts 1923, no. 374, and Ark. Acts 1929, no. 23; Cat. 
Crv. Cope Ann. (Hillyer’s Cons. Supp. 1926) § 3440; Coro. Ann. Stat. (Mills, 
1930) §§$ 3077-79; Conn. Gen. Stat. (1930) §§$ 4703-05; Det. Rev. Cope (1915) 
§ 2638, amended by Del. Laws 1917, c. 222; D. C. Cope (1929) tit. 11, §§ 14-18; 
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divergent, they roughly fit a common mould.* Usually one who sells a 
stock of merchandise * out of the ordinary course of trade is required 
to give the buyer an inventory of the goods ° and a list of his creditors 
with their addresses,” sworn to be complete. The buyer must then 
notify the creditors, either personally or by registered mail,® of his in- 
tended purchase a certain length of time before the sale. If the for- 
malities of the statute are not complied with, the transfer is void *° as 
against creditors, and the buyer is declared accountable to the creditors 





- 


Fra. Comp. Laws (1927) §§ 5772-75; Ga. Civ. Cope Ann. (Michie, 1926) 
§§ 3226-29; Hawam Rev. Laws (1925) §§$ 4510-12; IpaHo Comp. Srar. (1919) 
§§ 5752-56; Inv. Rev. Strat. (Cahill, 1929) c. 121a, §§ 1-3; Inv. Ann. Star. (Burns, 
1926) §§ 8052-54; Iowa Cope (1927) §§ 10008-12; Kan. Rev. Stat. ANN. (1923) 
c. 58, §§ 101-04; Ky. Stat. (Carroll, 1930) §§ 2651a-(1-7) ; La. Acts 1926, no. 270; 
Me. Rev. Stat. (1930) c. 123, §§ 6-7; Mp. Ann. Cope (Bagby, Supp. 1929) art. 
83, §$ 100-04; Mass. Gen. Laws (1921) c. 106, §§ 1-2; Micu. Comp. Laws (1915) 
$§ 6346-48; Minn. Stat. (Mason, 1927) § 8473; Muss. Cop—E ANN. (1930) 
§§ 3353-56; Mo. Rev. Stat. ANN. (1919) §§ 2286-90; Mont. Rev. Cope (Choate, 
1921) §§ 8607-11; Nes. Comp. Stat. (1922) §§ 2561-62; Nev. Rev. Laws (1912) 
§§ 3908-12; N. H. Pus. Laws (1926) c. 216, §§ 37-38; N. J. Laws 1915, c. 208, 
amended by N. J. Laws 1928, c. 235; N. M. Star. Ann. (Courtright, 1929) 
§ 119(101-03); N. Y. Pers. Prop. Law (1909) § 44, as amended by N. Y. Laws 
1914, c. 507; N. C. Cope Ann. (Michie, 1927) § 1013; N. D. Comp. Laws ANN. 
(1913) §§ 7224-27; Onto Gen. Cope (Page, 1931) §§ 11102-03(1) ; Oxia. Comp. 
Stat. ANN. (Bunn, 1921) §§ 6027-30; Ore. Cope ANN. (1930) §§64-(101-04) ; 
Pa. Stat. ANN. (Purdon, 1930) tit. 69, §§ 521-29; R. I. Gen. Laws (1923) 
§§ 4503-04; S. C. Civ. Cope (1922) §§ 3527-29; S. D. Comp. Laws (1929) 
§§ 914-21; Tenn. Ann. Cope (Shannon, 1917) §§ 3193a1-93a3; Tex. Rev. Cuv. 
Cope (Vernon, 1928) §§ 4001-03; Utah Laws 1923, c. 92; Vr. Gen. Laws (1917) 
§§ 6013-14; Va. Cope ANN. (Michie, 1930) § 5187; WasH. Comp. Stat. (Reming- 
ton, Supp. 1927) §§ 5832-(1-4); W. Va. CopE (1931) c. 40, art. 2, §§ 1-6; Wis. 
Stat. (1929) §§ 241.18-21; Wyo. Comp. Stat. ANN. (1920) §§ 4720-22. 

4 Compare a more detailed classification of the statutes into four general types. 
Crepir MANUAL OF COMMERCIAL LAws witH Diary (pub. by Nat. Ass’n of Credit 
Men, 1931) 301-03. 

5 Often a transfer of part of a stock as well as the whole is within the terms 
of the act. See, e.g., Onto GEN. Cope (Page, 1931) §11102. Many acts also 
expressly provide that a sale of merchandise and fixtures is a bulk sale. See 
N. Y. Pers. Prop. LAw (1909) $44, as amended by N. Y. Laws 1914, c. 507. 
Even a sale of fixtures alone may be included. See Conn. Gen. Stat. (1930) § 4703. 

6 Occasionally the requirement of an inventory is omitted. See D. C. Copr 
(1930) tit. 11, §§ 14-18. On the other hand, the buyer may not only have to re- 
ceive one, but may be required to keep it for a period of time as well. See Der. Rev. 
Cope (1915) § 2638, amended by Del. Laws 1917, c. 222. 

7 It might be expected that only business creditors of the seller would need to 
be included, in view of the fact that bulk sales acts are mainly for their protection. 
See Escalle v. Mark, 43 Nev. 172, 177, 183 Pac. 387, 389 (1919). Some acts make 
such a restriction. See IpaHo Comp. Stat. (1919) § 5752; cf. Mo. Rev. Stat. ANN. 
(1919) § 2287. The great majority of statutes, however, apply to all creditors of 
the seller at the time of the sale, perhaps to avoid constitutional difficulties. Cf. 
McKinster v. Sager, 163 Ind. 671, 72 N. E. 854 (1904). 

8 Recording is sometimes substituted for notification. See WasH. Comp. Strat. 
(Remington, Supp.:1927) § 5832-2. Other acts allow the buyer to use the tele- 
graph as an alternative to personal notice or mailing. See Ore. Cope ANN. (1930) 
§ 64-102. ° 

9 The time limit varies from a few days up to thirty. 

10 Often this provision is phrased as “ fraudulent and void.” See R. I. Gen. 
Laws (1923) § 4503. In some of the acts it is expressed as a rule of presumption. 
See Minn. Stat. (Mason, 1927) § 8473. 
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as a receiver of the goods." Creditors, thus forewarned, can take steps 
to protect their interests.*? 

In the majority of cases in which the question has arisen, these 
statutes have, for various reasons, been held inapplicable to chattel 
mortgages of stocks of goods.** The commonest ground for such a hold- 
ing is that the words of the statute, such as “sale, transfer or assign- 
ment ” ‘* contemplate a complete change in title, while a chattel mort- 
gage creates merely a limited property interest.° Another common 
reason is that the act is directed at transactions in which possession of 
the goods changes hands, whereas the mortgagor usually retains pos- 
session.*® Special grounds for reaching the same result have been 
found by some courts.’” In general, bulk sales acts are drawn to deal 
with transfers looking to the winding up of a business, and so are ill 
suited for application to mortgages, usually entered into in order to 
keep a business going.*® 

The question arises whether bulk mortgages present merchants with 
similar opportunities for defrauding creditors as have been supposed 
by the legislatures to be inherent in bulk sales. Could a stock of goods 
be put beyond the reach of creditors by means of a mortgage, while 
the storekeeper absconds with the proceeds? *® There are some restric- 





11 See, e.g., N. Y. Pers. Prop. Law (1909) § 44, as amended by N. Y. Laws 1914, 
C. 507. 

12 Only infrequently do the statutes go further than to provide a method for 
notice to the creditors. A few, however, require that the purchaser shall pay the 
price directly to the creditors in accordance with the list furnished by the seller. 
See Mp. Cope Ann. (Bagby, Supp. 1929) art. 83, § 101; La. Acts 1926, no. 270, § 3. 

13 See Notes (1920) 9 A. L. R. 473; (1921) 14 id. 753; (1928) 57 id. 1049. 

14 The particular form of wording in this provision of the statutes is widely 
divergent. 

15 Talty v. Schoenholz, 224 Ill. App. 158 (1922), aff’d, 323 Ill. 232, 154 N. E. 
139 (1926) ; Farmers’ Coéperative Co. v. Bank of Leeton, 319 Mo. 548, 4 S. W.(2d) 
1068 (1928); Noble v. Fort Smith Wholesale Groc. Co., 34 Okla. 662, 127 Pac. 14 
(1911); United States v. Lankford, 3 F.(2d) 52 (E. D. Va. 1924). The fact that 
the particular jurisdiction adopts the title rather than the lien theory of a chattel 
mortgage need not necessarily lead to a different result, since only a security title 
passes. Aristo Hosiery Co. v. Ramsbottom, 46 R. I. 505, 129 Atl. 503 (1925). 
Contra: Linn County Bank v. Davis, 103 Kan. 672, 175 Pac. 972 (1918). But cf. 
Beene v. National Liquor Co., 198 S. W. 596 (Tex. Civ. App. 1917). 

16 Talty v. Schoenholz, 323 Ill. 232, 154 N. E. 139 (1926); Hannah & Hogg v. 
Richter Brewing Co., 149 Mich. 220, 112 N. W. 713 (1907); In re Martin, 283 
Fed. 833 (E. D. Tex. 1921). It does not follow, however, that foreclosure of the 
mortgage is any more within the act. Symons Bros. & Co. v. Grink, 187 Mich. 43, 
153 N. W. 359 (1915). But cf. Olean Milling Co. v. Tyler, 208 Mo. App. 430, 235 
S. W. 186 (1921), overruled by Farmers’ Codperative Co. v. Bank of Leeton, supra 
note I5. 

17 Slow v. Ohio Valley Roofing Co., 198 Ind. 190, 152 N. E. 820 (1926) 
(“ following weight of authority”); Wasserman v. McDonnell, 190 Mass. 326, 76 
N. E. 959 (1906) (statute designed against fraud; no fraud on facts); Farrow v. 
Farrow, 136 Ark. 140, 206 S. W. 134 (1918) (same) ; Schwartz v. King Realty & 
Inv. Co., 94 N. J. L. 134, 109 Atl. 567 (1920) (particular provisions of statute 
inapplicable literally to a sale under a mortgage). 

18 If a transaction is a sale in substance, although the parties go through the 
formalities of a mortgage and foreclosure, the courts may require compliance with 
the statute. Mills v. Sullivan, 222 Mass. 587, 111 N. E. 605 (1916); Waldrep v. 
Exchange State Bank, 8: Okla. 162, 197 Pac. 509 (1921). 


19 Tt is assumed that the mortgagee acts bona fide. In many cases he would 
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tions imposed by the courts on mortgages of merchandise which might 
render such transactions invalid,?° but they could probably be avoided 
by careful draftsmanship. Recording acts might prove to be another 
obstacle, in case the other creditors were alert, but even if the instru- 
ment were not recorded, prior creditors might have no redress.” The 
creditors might avail themselves of a possible method of relief by throw- 
ing the merchant into bankruptcy, but a showing that the mortgage was 
made for cash would defeat an attempt of the trustee to set the transac- 
tion aside as a voidable preference.*? ‘The same answer would pre- 
sumably constitute a defense against any action under a fraudulent 
conveyance statute.”* 

In view of the loopholes thus afforded to a dishonest merchant under 
existing laws, it is not surprising that some legislatures have amended 
their bulk sales acts to cover mortgages in express terms.** Further- 
more, in Michigan *° and New York *® special legislation has been 
enacted, imposing as a condition precedent to the validity of bulk mort- 
gages the requirement that formalities of notice similar to those of 
bulk sales acts be carried out. Although these separate mortgage acts 
follow closely the language of the analogous sales acts, such a legisla- 
tive method seems preferable to the alternative of consolidating regu- 
lations concerning bulk mortgages and bulk sales in one statute. Pro- 
visions exclusively applicable to either type of transaction are thus 
more easily restricted to that type.?" 

As bulk mortgage legislation now stands, it is not entirely free from 





have difficulty proving good faith, under the maxim in Twyne’s Case, 3 Co. 8ob, 
81a (1601): “ dolus versatur in generalibus.” 

20 A rule widely in force is that a chattel mortgage on a stock of merchandise 
is invalid if the mortgagor may sell the property on his own account. See Willis- 
ton, Transfers of After-Acquired Property (1906) 19 Harv. L. REv. 557, 570-71. 
By statute in Texas mortgages of goods which remain exposed for sale in the mort- 
gagor’s store are fraudulent and void. Trex. Rev. Civ. Cope (Vernon, 1928) 
§ 4000. It seems that such a provision protects only subsequent creditors. 

21 Such is the interpretation of some statutes. Heenan v. Forest City Paint & 
Varnish Co., 138 Mich. 548, tor N. W. 806 (1904); cf. Union Nat. Bank v. Oium, 
3 N. D. 193, 54 N. W. 1034 (1892). Contra: Karst v. Gane, 136 N. Y. 316, 32 
N. E. 1073 (1893). 

22 In re Clifford, 136 Fed. 475 (N. D. Iowa, 1905). The mortgagee’s good 
faith would be a defense to any efforts to set the transaction aside under the ex- 
press terms of section 67 of the Bankruptcy Act. 30 Strat. 564 (1898), amended by 
36 Strat. 842 (1910), 11 U. S. C. § 107(d) (1926). 

23 Section 5 of the Uniform Fraudulent Conveyance Act makes transfers re- 
sulting in an unreasonably small business capital fraudulent as to creditors. But 
if a fair consideration is received for a mortgage of a stock of merchandise the 
section is expressly inapplicable: 

24 Ark. Acts 1923, no. 374; La. Acts 1926, no. 270, §5; Oxra. Comp. Star. 
Ann. (Bunn, 1921) § 6029; cf. Cat. Crv. Cope Ann. (Hillyer’s Cons. Supp. 1926) 
§ 3440. 

25 Mich. Pub. Acts 1929, no. 200. 

26 N. Y. Lien Law (1909) § 230a, as added by N. Y. Laws 1921, c. 462, as 
amended by N. Y. Laws 1922, c. 137. 

27 For example, it would be impossible for an honest merchant in financial 
difficulties to raise money on his stock of merchandise if the duty sometimes im- 
posed on a purchaser of goods in bulk to pay the price directly to creditors were 
imposed on a mortgagee. See note 12, supra. This incongruity is present in the 
Louisiana statute. La. Acts 1926, no. 270, §§ 3, 5. 
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flaws. In the Michigan act provision is made for notice to creditors 
within five days after, rather than before, the completion of the trans- 
action, and consequently the mortgagee may possibly perfect his lien 
even after the flight of a fraudulent mortgagor.** The statutes also fail 
to state specifically whether purchase money mortgages are included 
within the scope of their provisions.*® This problem could perhaps be 
settled by holding that goods subject to such a mortgage were not part 
of a stock of merchandise when the mortgage was made. In any event, 
such minor defects as these can easily be remedied before the adoption 
of bulk mortgage acts in other states — if this legislation is to enjoy the 
popularity of the older bulk sales acts.*° 





RECENT CASES 


AcENCcY — Principav’s LiaBitity TO THIRD PERSONS IN TorT — ASSAULT 
AND Battery. — A cleaning company’s employee, having delivered a suit of 
clothes to the plaintiff, was reprimanded by the latter’s husband for alleged 
discourteous conduct. In the altercation which followed, the employee struck 
the plaintiff, inflicting various injuries. At the trial of her action against the 
cleaning company, the company objected to the introduction of any evidence, 
contending that the petition setting forth the foregoing facts did not state 
a cause of action. The objection was overruled, a verdict was given for the 
plaintiff, and the defendant appealed. Held, that the doctrine of respondeat 
superior applies, since the employee’s tort occurred in the transaction of the 
defendant’s business. Judgment affirmed. Doyle v. Scott’s Cleaning Co., 
31 S. W.(2d) 242 (Mo. App. 1930). 

Formerly the limitation of the master’s liability to acts within the scope 
of employment excluded altogether unauthorized wilful torts. Wright v. 
Wilcox, 19 Wend. 343 (N. Y. 1838); see McManus v. Cricket, 1 East 106 
(1800); Laski, The Basis of Vicarious Liability (1916) 26 YALE L. J. 105, 
118. The modern tendency, however, is to include these if sufficiently close 
to the acts actually ordered. See AGENcy RESTATEMENT (Am. L. Inst. 1930) 
§ 455. Thus a master is usually held liable for the unauthorized use of force 
by a servant where the acts sanctioned involved the use of somewhat similar 
force. Sturgis v. Kansas City Rys., 228 S. W. 861 (Mo. App. 1921) (assault 
by servant employed to handle large crowd). And where the authorized acts 
are such that they are frequently accompanied by the employment of force, 
the master is liable if it is in fact used. Shear v. Singer Sewing Mach. Co., 
171 Fed. 678 (E. D. Pa. 1909) (employee directed to recapture sewing ma- 
chine) ; Johnson v. Monson, 183 Cal. 149, 190 Pac. 635 (1920) (drunken cus- 
tomer struck by bartender); Mansfield v. Burns Detective Agency, 102 Kan. 
687, 171 Pac. 625 (1918). If the servant commits the tort in what he 
intends to be the furtherance of the master’s business, courts sometimes im- 





28 In spite of this apparent defect the statute seems not to be entirely nuga- 
tory, for it at least provides a surer method of notice to creditors than does a 
recording act. 

29 Since purchase money mortgages take nothing from the existing stock, they 
seem not to present the danger to other creditors which the acts are intended 
to reduce. 

30 Almost all of this legislation has been fostered by credit men’s associations. 
See Crepir MANUAL (1931) 300. 
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pose liability, even though no force of any kind was ordinarily permitted. 
Wilson v. Singer Sewing Mach. Co., 184 N. C. 40, 113 S. E. 508 (1922). 
Contra: Mastuda v. Hammond, 77 Wash. 120, 137 Pac. 328 (1913). But 
where the servant’s acts are not motivated at all by a purpose to serve the 
master, the courts have been fairly uniform in denying recovery. Johanson 
v. Pioneer Fuel Co., 72 Minn. 405, 75 N. W. 719 (1898) (injury of customer 
in dispute as to amount of coal taken) ; Miller v. Wanamaker, 111 N. Y. Supp. 
786 (1908). It is difficult to place the present case in any other classifica- 
tion; the assault seems to have been an attempt to vindicate personal 
feelings. Reaction from a strict application of respondeat superior may have 
carried the court beyond the fair conception of responsibility. 


CHoseEs IN ACTION — IMPLIED WARRANTY — Suit Acarnst A REMOTE As- 
SIGNOR FOR BREACH OF IMPLIED WARRANTY.—A town issued to the de- 
fendant a non-negotiable order which passed by mesne assignments to the 
plaintiff. The order subsequently proved void. The plaintiff sued the de- 
fendant on an implied warranty of validity. From a judgment sustaining a 
demurrer to his complaint, the plaintiff appealed. Held, that an assignee of 
a chose in action can not sue a remote assignor on an implied warranty, since 
there is absence of privity of contract. Judgment affirmed. Wrenshall State 
Bank v. Shutt, 232 N. W. 530 (Wis. 1930). 

The warranty of validity implied on a transfer of a chose in action for 
value is derived by analogy from the law of sales. See Meyer v. Richards, 
163 U.S. 385, 405 (1896); Flynn v. Allen, 57 Pa. 482, 485 (1868) ; Goodrich, 
Nonnegotiable Bills and Notes (1920) 5 Iowa L. BuLL. 65, 78. It is well 
established, however, that the sub-vendee of a chattel can not, by the mere 
fact of resale, take advantage of the implied warranty of the original vendor. 
Pelletier v. Dupont, 124 Me. 269, 128 Atl. 186 (1925); Chysky v. Drake 
Bros. Co., 235 N. Y. 468, 139 N. E. 576 (1923). Contra: Ward Baking Co. 
v. Trizzino, 27 Ohio App. 475, 161 N. E. 557 (1928); see Note (1929) 42 
Harv. L. Rev. 414, 417. Section 65 of the Negotiable Instruments Law, 
adapting this rule, provides that on a transfer without indorsement, a trans- 
feror’s implied warranty extends in favor of no holder other than the immedi- 
ate transferee. A similar rule might be expected in the case of assignments 
of non-negotiable choses in action. See 1 WILLIston, ConTRAcTs (1920) 
§ 445. That the resale of a chattel has not the same effect of itself as an 
express assignment of a cause of action for breach of warranty has been ex- 
plained on the ground that it can not be inferred from the sale that the seller 
means to part with his right of action. See 1 Writiston, Sates (2d ed. 
1924) § 244, n.43; cf. Bordwell v. Collie, 45 N. Y. 494 (1871). But in re- 
gard to choses in action it is at least arguable from their different character 
that on their transfer the parties actually intend the assignment of all the 
rights of the transferor arising from his ownership. Cf. Riddle & Co. v. 
Mandeville, 5 Cranch 323, 331 (U. S. 1809); (1929) 43 Harv. L. Rev. 316. 
But cf..Watson v. Chesire, 18 Iowa 202 (1865); see CoNTRACTS RESTATE- 
MENT (Am. L. Inst. 1928) §175(4). This view seems to find some support 
in a case where an ancillary cause of action against an obligor was held to pass 
by the assignment of a chose which proved void. Yankton College v. Smith, 
226 N. W: 584 (S. D. 1929), (4929) 43 Harv. L. Rev. 316. 


CoNSTITUTIONAL LAw—DveE Process or LAw: REGULATION OF TRADE 
OR BUSINESS — REGULATION OF COMMISSIONS OF INSURANCE AGENTS. —A 
New Jersey statute provides that in order that rates of fire insurance be 
reasonable it shall be unlawful for insurers to pay agents more than a reason- 
able commission and it shall be unlawful to pay any local agent a commission 
in excess of that paid any other local agent on risks of the same class in the 
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state. N. J. Laws 1928, c. 128, p. 258. The plaintiff brought suit against 
an insurance company for compensation under an alleged contract by which 
the company agreed to pay a commission of 25 per cent of the premiums. He 
declared that the defendant had paid only 20 per cent of the premiums. 
The answer set up the statute and stated that the defendant had several per- 
sons acting as local agents in the state to whom the compensation allowed 
for the same class of business was only 20 per cent of the premiums. From 
a judgment for the defendant on the pleadings, which was affirmed by the 
New Jersey Court of Errors and Appeals, the plaintiff appealed. Held, that 
since the statute is a regulation of a business affected with a public interest, 
and since there was no showing of unreasonableness, the statute is constitu- 
tional. Judgment affirmed. O’Gorman & Young v. Hartford Fire Ins. Co., 
U. S. Sup. Ct., decided Jan. 5, 1931. 

Both the dissenting and majority opinions concede that the fire insurance 
business is affected with a public interest and that the state may regulate the 
rates of fire insurance. German Alliance Ins. Co. v. Lewis, 233 U. S. 389 
(1914); see McAllister, Lord Hale and Business Affected with a Public Inter- 
est (1930) 43 Harv. L. Rev. 759. The Court divided on the question of 
whether the commission paid to agents directly affects rates of insurance. A 
statute requiring specified personal qualifications for insurance brokers is 
valid. La Tourette v. McMaster, 248 U.S. 465 (1919); cf. Hall v. Geiger- 
Jones Co., 242 U. S. 539 (1917) (dealers in stocks); Bratton v. Chandler, 
260 U. S. 110 (1922) (real estate brokers or salesmen). But the doctrine of 
proximate causation is a bewildering criterion of constitutionality. The Court 
is divided also on the question of whether this legislation is reasonably 
framed to effect its purpose. The statute ignores local differences within the 
state, differences in efficiency of individual agents and in methods of com- 
pensation, and problems of competition between insurance companies for the 
services of agents. Since under free bargaining the more efficient agents 
could obtain higher commissions even though paid on a percentage basis, the 
statute may tend to raise the commissions of the less efficient rather than 
lower the commissions of the others, and consequently may raise the rates. 
But the majority disregards this crudity of operation, and, relying on the 
presumption of constitutionality, finds the statute reasonable. See Biklé, 
Judicial Determination of Questions of Fact Affecting the Constitutional 
Validity of Legislative Action (1924) 38 Harv. L. Rev. 6. Such an attitude, 
though long professed, has not always been adopted. Adkins v. Children’s 
Hospital, 261 U. S. 525 (1923). The present Court, however, has evinced a 
notable tendency to pay more than lip service to the presumption of con- 
stitutionality. Cf. Wampler v. Lecompte, 51 Sup. Ct. 92 (1930); Wilcutts 
v. Bunn, U. S. Sup. Ct., decided Jan. 5, 1931, (1931) 44 Harv. L. Rev. 651. 
The instant case, decided on a re-alignment of the Justices, is further signifi- 
cant in that it may serve to stem the tide of decisions holding invalid legisla- 
tive attempts at price- and wage-fixing. 


CONSTITUTIONAL Law — LEGISLATIVE Powers: COMMERCE — CONSTITU- 
TIONALITY OF STATUTE REQUIRING INTERSTATE CARRIER TO APPOINT AGENT TO 
Recetve ServiceE.—A Rhode Island statute provides that no foreign cor- 
poration or copartnership “ shall transport or engage in the transportation of 
any goods .. . within this state until such corporation . . . or copartner- 
ship . . . shall . . . appoint some citizen of this state . . . attorney . . . to 
accept all lawful process . . . in like manner as if such corporation had ex- 
isted . . . or the members of such copartnership had been residents of and 
been duly served with process within the state ... and [that] no such 
power of attorney shall be revoked .. .” R. I. Gen. Laws (1923) c. 217. 
The plaintiff shipped goods at Woonsocket, Rhode Island, for a point in Penn- 
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sylvania by the Adams Express Company, a joint stock association, which had 
previously appointed the requisite agent to receive service of process. The 
goods were lost in transit. The express company then withdrew from the state 
and formally revoked the agency. Thereafter the plaintiff brought suit, served 
process upon the agent, and procured judgment. Upon the judgment he 
brought suit in New York against the president of the express company. 
From a judgment for the plaintiff the defendant appealed. Held, that the 
statute is unconstitutional since by requiring consent to jurisdiction in all 
actions as a condition to the doing of interstate business, it unduly burdens 
interstate commerce, that therefore the agency was revocable at will, and 
after revocation Rhode Island could have no jurisdiction. Judgment reversed 
and complaint dismissed. Guerin Mills v. Barrett, 254 N. Y. 380, 173 N. E. 
553 (1930). 

The court’s assumption that the principles of jurisdiction governing cor- 
porations are equally applicable to joint stock associations appears sound, in 
the light of recent indications of the Supreme Court. See Hemphill v. Orloff, 
277 U.S. 537, 550 (1928); WARREN, CorPoRATE ADVANTAGES WITHOUT IN- 
CORPORATION (1929) 680. The invalidity of the Rhode Island statute ap- 
plied as a condition on doing interstate business, upon which the court relied, 
does not, however, preclude its validity as a condition on the doing of intra- 
state business there. See Dahnke-Walker Co. v. Bondurant, 257 U.S. 282, 
289 (1921); cf. Krause v. American Tobacco Co., 283 Pa. 146, 129 Atl. 60 
(1925) (similar statute applied to doing of intrastate business). Neverthe- 
less the exercise of jurisdiction over a foreign interstate carrier in actions 
not arising from business done within the state is an unreasonable burden on 
interstate commerce. Davis v. Farmers’ Co-operative Equity Co., 262 U. S. 
312 (1923); Michigan Central R. R. v. Mix, 278 U. S. 492 (1929). It is 
doubtful whether a state may indirectly impose such a burden by requiring 
an interstate carrier to consent to jurisdiction in all causes of action before 
engaging in intrastate business. See White, J., concurring, in Pullman Co. v. 
Kansas, 216 U. S. 56, 63 (1910). But see HENDERSON, THE PosITION OF 
FoREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL LAw (1918) 129. 
The conclusion that in making such a requirement the Rhode Island statute 
may be unconstitutional does not, however, prevent the acquisition of juris- 
diction here. Jurisdiction after the withdrawal of a defendant and the 
revocation of its agency to receive service does not, of course, depend upon 
consent, but on the fact that certain acts have been done within the state. 
See Note (1929) 42 Harv. L. REv. 1062, 1065. The question raised by the 
principal case is whether a statute is constitutional which, as the Rhode 
Island court interprets it, gives jurisdiction on this basis over an interstate 
carrier after withdrawal, with respect to actions arising from interstate busi- 
ness done within the state. The due process clause probably does not forbid 
the assumption of such jurisdiction. Zendle v. Garfield Aniline Works, 29 
F.(2d) 415 (D. N. J. 1928) (sustaining such jurisdiction over foreign cor- 
poration not engaged in interstate commerce); Collier v. Mutual Reserve 
Fund Life Ass’n, 119 Fed. 617 (C. C. W. D. Ark. 1902); cf. Hunter v. Mutual 
Reserve Life Ins. Co., 218 U. S. §73 (1910). But cf. Forrest v. Pittsburgh 
Bridge Co., 116 Fed. 357 (C. C. A. 7th, 1902). The commerce clause remains 
the obstacle. But while the defendant is doing business within the state, even 
if it is only interstate in character, assumption of jurisdiction over causes 
arising from business done locally is not objectionable. International 
Harvester Co. v. Kentucky, 234 U. S. 579 (1914); see ConFriict or Laws 
RESTATEMENT (Am. L. Inst. 1930) §98(b). And as to causes of action 
arising from purely intrastate business done there jurisdiction may be exer- 
cised over an interstate carrier even after its withdrawal. American Ry. Exp. 
Co. v. Royster Guano Co., 273 U. S. 274 (1927); American Ry. Exp. Co. v. 
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Fleishman, Morris & Co., 149 Va. 200, 141 S. E. 253 (1928). The interstate 
character of the shipment in the instant case should not lead to a distinction, 
for the burden on interstate commerce consequent upon defending this action 
would have been no greater than had the transaction been entirely local. 


CoNTRACTS — DEFENSES: IN GENERAL— PROVISION FOR CANCELLATION 
NoT RELIED UPON AT TIME OF REPUDIATION. — An automobile manufacturer 
terminated its concession contract with a retailer on the basis of a provision 
for cancellation if the latter engaged in other retail business. Another pro- 
vision, not relied upon at the time, permitted cancellation upon sixty days’ 
notice “if any question arose which threatened the mutually satisfactory 
business relationship.” In a suit by the retailer for breach of contract, it 
appeared that the defendant had been mistaken in suspecting the plaintiff of 
conducting other business. Requests for instructions that the damages be 
limited to such as had accrued within sixty days were refused, and the jury 
found for the plaintiff. The defendant appealed. Held, that the defendant 
can not plead a defense not assigned at the time of the breach. Judgment 
affirmed. Chevrolet Motor Co. v. Gladding, 42 F.(2d) 440 (C. C. A. 4th, 
1930). 

There is authority for the holding that the only defense for breach of 
contract which may be pleaded is the one originally given. Bank of Taiwan 
v. Union Nat. Bank, 1 F.(2d) 65 (C. C. A. 3d, 1924), (1925) 38 Harv. L. 
REv. 520; Honesdale Ice Co. v. Lake Lodore Improvement Co., 232 Pa. 293, 
81 Atl. 306 (1911). But the contrary view seems preferable where there is a 
defense that could not have been remedied. College Point Boat Corp. 
v. United States, 267 U. S. 12 (1925), (1925) 34 YALE L. J. 677; cf. Hig- 
gins v. Eagleton, 155 N. Y. 466, 50 N. E. 287 (1898); British & Beningtons, 
Ltd. v. North Western Cachar Tea Co., [1923] A. C. 48. Such would seem to 
be the case here, even if it be conceded that the second clause did not provide 
for an absolute option of cancellation. Cf. Jsbell v. Anderson Carriage Co., 
178 Mich. 304, 136 N. W. 457 (1912). But cf. Oakland Motor Co. v. Indiana 
Automobile Co., 201 Fed. 499 (C. C. A. 7th, 1912). For the defendant’s 
belief that the plaintiff was selling to others appears not to have been un- 
founded, and the situation must therefore necessarily have presented a matter 
which “threatened the mutually satisfactory business relationship.” Cf. 
American Music Stores v. Kussel, 232 Fed. 306 (C. C. A. 6th, 1916). Of this 
the plaintiff was obviously aware. And an actual though improper notice is 
generally held sufficient to effect a cancellation in due course. Derry v. 
Board of Educ., 102 Mich. 631, 61 N. W. 61 (1894); Boyd v. Baltimore & 
Ohio R. R., 73 Pa. Super. 107 (1919). Contra: Oldfield v. Chevrolet Motor 
Co., 194 Iowa 20, 199 N. W. 161 (1924); see Note (1925) 35 A. L. R. 893. 
Hence it is difficult to see on what ground the contract could still be con- 
sidered in force after sixty days. Cf. Isbell v. Anderson Carriage Co., supra. 
On this analysis damages should not be assessable for a longer period. College 
Point Boat Corp. v. United States, supra. 


CorporATIONS — DissOLUTION — ASSENT OF DrREcCTOR TO DiISsOLUTION 
AS AFFECTING HIS RIGHTS ON CONTRACT OF EMPLOYMENT. — The plaintiff, 
who was under contract with the defendant corporation as its managing 
director, joined in a vote of the board of directors to wind up its affairs. 
Upon approval of this resolution by the stockholders liquidators were ap- 
pointed, who notified the plaintiff that his services were no longer needed. 
The plaintiff brought action for breach of contract and recovered judgment. 
The defendant appealed. Held, that the plaintiff’s assent to the dissolution 
does not deprive him of rights on his contract. Appeal dismissed. Fowler 
v. Commercial Timber Co., [1930] 2 K. B. 1. 
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Some American courts have held that the dissolution of a corporation or 
the appointment of a receiver operates to terminate any rights to future com- 
pensation on a contract of personal service that one may have with the cor- 
poration. People v. Globe Mut. Life Ins. Co., 91 N. Y. 174 (1883); Law v. 
Waldron, 230 Pa. 458, 79 Atl. 647 (1911). In other states, however, and 
generally in England, the contracting party has been allowed an action. 
Rosenbaum v. Credit System Co., 61 N. J. L. 543, 40 Atl. 591 (1898); 
Reigate v. Union Mfg. Co., [1918] 1 K. B. 592; In re English Joint Stock 
Bank, L. R. 4 Eq. 350 (1867). In allowing a director an action though he 
is in part responsible for the dissolution, the instant decision goes even 
further. Nevertheless the only other case which has been found presenting 
this situation reached the same result. Primos Chem. Co. v. Fulton Steel 
Corp., 266 Fed. 937 (N. D. N. Y. 1920). A contrary holding would place such 
a director in the dilemma of either depriving himself of rights on his contract 
or of being unable to give disinterested counsel in his official capacity. He 
should not, it seems, be penalized for protecting the interests of the corpora- 
tion. See Primos Chem. Co. v. Fulton Steel Corp., supra, at 941. Nor does 
the result of this case place him in a position of unfair advantage, for the 
most that he can recover for the breach will be what he would have obtained 
had the contract been carried out. 


DowER — RIGHT oF DoweER IN UNOPENED MINEs.— ZH bought the coal 
and minerals underlying a certain tract of land, but before receiving a deed 
of conveyance he sold a one-half interest therein and died intestate. After 
his death a deed was executed conveying a one-half interest in the property 
to H’s widow and children “ in the same manner as they would hold the same 
now had it been conveyed to H during his life time.” In an action for division 
brought by parties who had acquired the remaining interests, the widow was 
joined as a defendant. Held, that the property is to be sold for division and 
the widow is to be given as her dower the income during her life from one 
third of one half the proceeds. Judgment affirmed. Trimble v. Kentucky 
River Coal Corp., 31 S. W.(2d) 367 (Ky. 1930). 

It was early established that there was no dower in property which the 
doweress could not use without committing waste. See Bracton, De Lect- 
Bus f. 315; PARK, Dower (1819) 115. But see Reynolds v. Whitescarver, 
66 W. Va. 388, 392, 66 S. E. 518, 519 (1909). Since the opening of new 
mines by a life tenant is held to be waste, it is frequently said that there is 
no dower in unopened mines. Stoughton v. Leigh, 1 Taunt. 402 (1808); see 
Kentucky River Consol. Coal Co. v. Frazier, 161 Ky. 374, 378, 170 S. W. 986, 
988 (1914); Daniels v. Charles, 172 Ky. 238, 241, 189 S. W. 192, 194 (1916); 
Coates v. Cheever, 1 Cow. 460, 474 (N. Y. 1823); 1 ScRIBNER, DOWER 
(2d ed. 1883) 205; 1 TrFFANY, REAL Property (2d ed. 1920) 743; Note 
(1909) 36 L. R. A. (N.S.) 1099, 1101. But where the property in question 
consists only of strata of minerals, or of land adapted primarily for mining, 
it might well be argued that since the only practical use consistent with the 
concept of holding an estate in possession in such property requires the open- 
ing of new mines, their opening by the life tenant is not waste. See Park, 
Dower 119; cf. Saunders’ Case, 5 Co. 12, par. 3 (1598); Lenfers v. Henke, 
73 Ill. 405, 408 (1874). In the American cases in which the point was 
actually presented the property was of this-kind, and dower was uniformly 
allowed, though the courts differed as to the reason. Seager v. McCabe, 
92 Mich. 186, 52 N. W. 299 (1892) (opening mines not waste); Deffenbaugh 
v. Hess, 225 Pa. 638, 74 Atl. 608 (1909) (curtesy, joining with heirs in sale 
is use); Reynolds v. Whitescarver, supra (dower not dependent on power to 
use without waste); cf. Lemaster v. Hudson, 214 Ky. 467, 283 S. W. 439 
(1926); Manufacturers’ Light & Heat Co. v. Knapp, 102 W. Va. 308, 135 
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S. E. 1 (1926). But even where the opening of mines is waste, a life 
tenant could force an advantageous bargain with the remainderman, or join 
with him in a lease of mineral rights. See Collins v. Lemaster’s Adm’rs, 
232 Ky. 188, 189, 22 S. W.(2d) 567 (1929); (1927) 41 Harv. L. Rev. 257, 
258; cf. Deffenbaugh v. Hess, sutra To hold this a sufficient use without 
waste to entitle the widow to dower would, on principle, seem preferable to 
a rule which makes her right to any compensation depend upon the fortuitous 
circumstance that her husband opened the mine before his death. Cf. 
Note (1909) 36 L. R. A. (N.s.) 1099, 1100. But that circumstance would 
still determine the amount of her dower. If the bargaining value of a power 
to exclude is the extent of her interest, it is measured by the income during 
her lifetime from one third of the sale price of the mine, whereas if she may 
open new mines without waste, she is entitled to the value of one third of 
the entire net product of the mine during her lifetime. See Collins v. 
Lemaster’s Adm’rs, supra, at 190, 22 S. W.(2d) at 568. 


EQUITABLE SERVITUDES — CREATION AND KINDS: PERSONALTY — ADVER- 
TISING PRIVILEGES IN STREET Rattway.— The plaintiff contracted with a 
street railway company for the exclusive advertising privileges in the com- 
pany’s cars for a period of ten years, and pursuant to the agreement entered 
into numerous sub-contracts with national advertisers. A year later, the 
defendant municipality purchased the street railway with knowledge of the 
plaintiff’s contract. A provision in the city’s charter required that all leases 
of public property be taken by ordinance and countersigned by the city 
clerk. The city carried out the advertising agreement with the plaintiff for 
four years without compliance with the terms of the charter. Thereafter the 
city called for bids preliminary to entering into contracts for the privileges 
theretofore enjoyed by the plaintiff. The plaintiff brought a bill in equity 
to enjoin the city from terminating his contract and accepting the bid of 
another person. To an order sustaining a general demurrer to his complaint, 
the plaintiff excepted. Held, that the adoption of the original advertising 
contract by the city was a lease of public property and was void for want of 
compliance with the charter provisions. Exception overruled. Collier v. 
Paddock, 291 Pac. tooo (Ariz. 1930). 

Statutes or charters which specifically regulate the mode in which municipal 
corporations may make contracts are mandatory. White v. Seaside, 107 Ore. 
330, 213 Pac. 892 (1923); see 3 McQuitiin, MunicrpaL CorPoRATIONS 
(2d ed. 1928) § 1283. Contracts made in violation thereof are void. Empire 
Voting Mach. Co. v. Chicago, 267 Fed. 162 (C. C. A. 7th, 1920), (1921) 
34 Harv. L. Rev. 439. But a municipal corporation taking property with 
notice of an equitable servitude is bound by it. Allen v. Detroit, 167 Mich. 
464, 133 N. W. 317 (1911). On the other hand, though the application of 
the doctrine of equitable servitudes to chattels has received recent recognition 
in England, it still remains an only theoretical and perhaps undesirable pos- 
sibility in the United States. See Lord Strathcona S. S. Co. v. Dominion 
Coal Co., [1926] A. C. 108, 117, (1926) 39 Harv. L. Rev. 655; Chafee, 
Equitable Servitudes on Chattels (1928) 41 Harv. L. REv. 945, 1008, 1013. 
And since advertising contracts involve affirmative use by the covenantees, 
it is doubtful whether they may be classed as equitable servitudes, which, 
in their nature, are negative restrictions on use. See Chafee, supra, at 960, 
978. But see Lord Strathcona S. S. Co. v. Dominion Coal Co., loc. cit. supra. 
There remains the possibility that the city may be enjoined from causing a 
breach of the plaintiff’s original contract with the railway company. Since the 
city was perhaps acting in its governmental capacity in making a new adver- 
tising agreement, it may not be liable in tort. But equity has sometimes inter- 
vened to prevent a like injury which would not have been actionable at law. 
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Alcazar v. Mudd & Colley Amusement Co., 204 Ala. 509, 86 So. 209 (1920); 
Friedberg v. McClary, 173 Ky. 579, 191 S. W. 300 (1900); see Chafee, Does 
Equity Follow The Law of Torts (1926) 75 U. or Pa. L. REv. 1, 21. Con- 
sidering the unusual hardship of subjecting the plaintiff to numerous actions 
for the breach of sub-contracts entered into on the strength of an originally 
valid contract with a private party, there would seem to be good cause for 
equity to give relief in this case. 


EXECUTORS AND ADMINISTRATORS — CLAIMS — RIGHT OF ForREIGN Cor- 
PORATION DOING BUSINESS IN THE STATE TO CLAIM AS ABSENT CREDITOR. — 
A statute barred any claim against a deceased domiciliary not presented within 
six months after publication of the notice of death by the executor; “ pro- 
vided, that when it is made to appear that the claimant had no notice by 
reason of being out of the state, [his claim] may be presented at any 
time before a decree of distribution is entered.” S. D. Comp. Laws 
(1929) §§ 3386, 3389. The plaintiff, a foreign surety corporation, did 

usiness in the state, having complied with a statute requiring the ap- 
pointment of the commissioner of insurance as agent on whom all lawful 
process could be served “ with the same effect as if the company existed in ” 
the state. Jd. §§ 9182, 9388. The defendant, executor of a deceased debtor 
of the plaintiff, published the required notice, but the plaintiff had no actual 
knowledge of the debtor’s death and failed to present its claim within the 
statutory period. An application to file its claim after this period was denied, 
and the plaintiff appealed. Held, that by appointing the commissioner of 
insurance as its agent, the plaintiff had become no longer “ out of the state ” 
within the meaning of the statute. Order affirmed. American Surety Co. v. 
Haskins, 231 N. W. 942 (S. D. 1930). 

Under a statute similar to that of South Dakota, another court has come 
to the same conclusion, relying upon the analogy of cases involving a Statute 
of Limitations. American Surety Co. v. Blake, 45 Idaho 159, 261 Pac. 239 
(1927). Such cases hold that a defendant foreign corporation which has ap- 
pointed a statutory agent to receive process in the state is not within the 
exception of a statute suspending its running while the defendant is absent 
from the state. Huss v. Central R. R., 66 Ala. 472 (1880); see Abell v. 
Pennsylvania Mut. Life Ins. Co., 18 W. Va. 400, 417 (1881); Connecticut 
Mut. Life Ins. Co. v. Duerson’s Ex’r, 28 Gratt. 630, 643 (Va. 1877). The 
logic and justice of such decisions is clear, for the appointment itself has 
made the foreign corporation amenable to suit within the state. But the 
analogy to the present situation is doubtful. The policy of the South Dakota 
act was to except from the statutory bar those creditors who would have 
little opportunity to learn of their debtor’s death. Cf. In re Taylor’s Estate, 
54 S. D. 153, 222 N. W. 686 (1928). Appointment of a public official as 
statutory agent obviously does not remove a foreign corporation from this 
class. The facts of the case, however, probably justify the result reached. 
Assuming that the plaintiff was doing business in the state and had business 
agents there, they would be as apt to acquire and relay notice of a debtor’s 
death as would the employees of a domestic corporation. Cf. Tropico Land 
& Improvement Co. v. Lambourn, 170 Cal. 33, 148 Pac. 206 (1915). 


FEDERAL CouRTS — JURISDICTION ALLOWANCE OF CREDITOR’S BILL 
Acatnst ABSENT DEBTOR UNDER JUDICIAL CopE § 57. — The plaintiff recov- 
ered judgment against the defendant in a district court and then, on return of 
execution unsatisfied, brought a creditor’s bill in the same court to reach the 
income of a trust fund of which the debtor was life tenant. Although the 
trustee was personally served, the judgment debtor was not, since he did not 
reside, and could not be found, within the district. The plaintiff therefore 
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obtained an order allowing service upon the defendant by publication under 
§ 57 of the Judicial Code, which provides that in a “ suit to enforce any legal 
or equitable lien upon or claim to, or to remove any incumbrance or lien or 
cloud upon the title to real or personal property within the district ” the court 
may order service by publication upon a defendant who is not an inhabitant 
of, and can not be found within, the district. 18 Strat. 472 (1875), as 
amended, 36 Stat. 1102 (1911), 26 U. S. C. § 118 (1926). The defendant 
moved to vacate this order. Held, that a judgment creditor is entitled to 
maintain a creditor’s bill under § 57 of the Judicial Code without personal 
service on the defendant. Motion denied. Spellman v. Sullivian, 43 F.(2d) 
762 (S. D. N. Y. 1930). 

One of the reasons given by the court for its decision is that the plaintiff 
acquired a claim on the property in question by his prior judgment. Several 
cases, however, have construed “ claim ” as used in this statute to mean only 
a claim against specific property, especially in the nature of an assertion of 
ownership or proprietary interest. Shainwald v. Lewis, 5 Fed. 510 (D. Nev. 
1880); see Vidal v. South Am. Securities Co., 276 Fed. 855, 871 (C. C. A. 2d, 
1921); Ladew v. Tennessee Copper Co., 179 Fed. 245, 251 (C. C. S. D. Tenn. 
rg1o). And, in the absence of a statute, it is generally held that a judgment 
creditor has no claim or lien on any specific property of his debtor merely 
by virtue of obtaining judgment. Shainwald v. Lewis, supra; Dormitzer v. 
Illinois & St. Louis Bridge Co., 6 Fed. 217 (C. C. D. Mass. 1881); Bank of 
Comm. & Trust v. McArthur, 248 Fed. 138 (S. D. Fla. 1918); cf. Greve- 
meyer v. Southern Mut. Fire Ins. Co., 62 Pa. 340 (1869) (judgment credi- 
tor has no insurable interest in property of debtor). But see Vidal v. South 
Am. Securities Co., supra, at 873; Wilson v. Beard, 26 F.(2d) 860, 862 
(C. C. A. 2d, 1928). The second ground of decision was that by bringing 
action the plaintiff acquired a lien sufficient for maintaining the suit. But 
inherent in such reasoning is the logical difficulty of the chicken-and-the- 
egg dilemma. It has been held, moreover, that “to enforce” a lien means 
“to give effect to” a lien previously existing. Shainwald v. Lewis; Dormit- 
zer v. Illinois & St. Louis Bridge Co., both supra; Albert v. Bascom, 245 Fed. 
149 (W. D. Tex. 1917). Contra: De Hierapolis v. Lawrence, 99 Fed. 321 
(C. C. S. D. N. Y. 1899). The court, disregarding this objection, relied 
on cases holding that a judgment creditor’s bill creates an equitable lien 
on the subject matter of the bill. Freedman’s Sav. & Trust Co. v. Earle, 
110 U. S. 710 (1884); Metcalf v. Barker, 187 U. S. 165 (1902). In the 
Earle case, however, the defendants appeared and answered, and in the 
Metcalf case there is nothing to indicate that persona! jurisdiction was ab- 
sent. Consequently their applicability to the present situation seems doubt- 
ful. A literal reading of the statute appears not to include this case, although 
the construction adopted may be practically desirable. 


FEDERAL CouRTS — JURISDICTION — INJUNCTION AGAINST ENFORCEMENT 
oF STATE ADMINISTRATIVE ORDER BEFORE APPLICATION FOR ADMINIS- 
TRATIVE REHEARING. — The New Hampshire public service commission or- 
dered several domestic and foreign public utility corporations to appear and 
submit statements of all issues of stock, bonds, and other evidence of in- 
debtedness, ‘and copies of all contracts and correspondence in any way re- 
lating to the finances of the companies. Heavy fines were provided by 
statute for violation of the commission’s orders. The utility companies 
sued in the federal district court for an injunction restraining enforcement 
of the order, on the ground that it violated the Fourteenth Amendment of 
the Constitution. It was objected to the jurisdiction of the court that the 
remedy at law was adequate and the suit premature, since no appeal had 
been taken to the state supreme court as allowed by statute. Held, that the 
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court will entertain the suit although the state appeal was not taken. In- 
junction granted. New Hampshire Gas & Elec. Co. v. Morse, 42 F.(2d) 
490 (D. N. H. 1930). 

For reasons of comity, the federal courts will not take jurisdiction to en- 
join enforcement of a state commission order until the state has taken its 
final “legislative” action. Prentis v. Atlantic Coast Line, 211 U. S. 210 
(1908); see Lilienthal, The Federal Courts and State Regulation of Pub- 
lic Utilities (1930) 43 Harv. L. Rev. 379, 387; cf. Bacon v. Rutland 
R. R., 232 U. S. 134 (1914). A state statute not noticed in the principal 
case makes application to the commission by the corporation for a rehear- 
ing a condition precedent to judicial review by the state courts. N. H. 
Pus. Laws (1926) c. 239, §2. Such a statute has been held to make 
resort to the federal court premature if the application for rehearing has 
not been made. Palermo Land & Water Co. v. Railroad Comm., 227 Fed. 
708 (N. D. Cal. 1915); cf. Prendergast v. New York Tel. Co., 262 U. S. 
43 (1923). There is some analogy in a case holding that, where a state 
supreme court entertains a petition for rehearing, its judgment will not be 
considered final so as to be reviewable by the United States Supreme Court 
until disposition is made of the petition. Chicago & G. W. R. R. v. Basham, 
249 U. S. 164 (1919); see DopreE, FEDERAL PRocEDURE (1928) 894. It has 
been urged, however, that a state requirement of application for rehearing can 
make no legal difference in the right to seek federal aid. See Lilienthal, supra, 
at 397. The action of at least one federal court, which the principal case 
seems unwittingly to have followed, lends support to this view. Chicago Rys. 
v. Illinois Commerce Comm., 277 Fed. 970 (N. D. Ill. 1922) (applying, with- 
out quoting, a statute requiring application for rehearing; Int. Rev. Strat. 
(Cahill, 1929) c. 111a, §86). Nevertheless, the Supreme Court in the 
Prendergast case distinguished the Palermo decision on the basis of the con- 
dition imposed by the statute. See Prendergast v. New York Tel. Co., 
supra, at 49. The court in the instant case seems therefore to have departed 
from the policy announced by the Supreme Court, of not interfering until 
the state’s administrative agencies have had their last opportunity to cor- 
rect errors. 


INcomME TAXxXES— Power TO TAX: FEDERAL— CONSTITUTIONALITY OF 
FEDERAL INCOME TAX UPON PROFITS FROM RESALE OF MUNICIPAL Bonps. — 
The Revenue Act of 1924 imposed an income tax upon profits derived from 
sales of personal property. 43 STAT. 267, 268 (1924), 26 U. S. C. §954 
(1926). The plaintiff sold at a net profit certain municipal bonds owned by 
him. Upon this net profit, less a net loss suffered on the resale of similar 
bonds, a tax was assessed. The plaintiff paid under protest and sued to 
recover the money paid. Judgment for the plaintiff was affirmed by the 
Circuit Court of Appeals. 35 F.(2d) 29 (C. C. A. 8th, 1929). Certiorari 
was granted by the Supreme Court. Held, that since the imposition of the 
tax placed no substantial burden upon the borrowing power of the states, the 
assessment was valid. Judgment reversed. Wiéillcuts v. Bunn, U. S. Sup. 
Ct., decided Jan. 5, 1931. 

The problem of the application of the principle of immunity of state instru- 
mentalities from federal tax burdens in the present case may be approached 
from two angles. It may be said that the liability to the tax lessens to some 
extent the attractiveness of the bonds to a potential buyer and thereby inter- 
feres with the state’s borrowing power, making the tax unconstitutional. See 
Willcuts v. Bunn, 35 F.(2d) 29, 30 (C. C. A. 8th, 1929). The fact that the 
tax is not upon money paid by the state does not necessarily make it valid. 
Long v. Rockwood, 277 U. S. 142 (1928). But a similar possible diminution 
of salability has been allowed where inheritance taxes were levied, measured 
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by the total value of an estate containing government securities. Greiner v. 
Lewellyn, 258 U. S. 384 (1922); Plummer v. Coler, 178 U.S. 115 (1900). 
But cf. Macallen Co. v. Massachusetts, 279 U. S. 620 (1929). And cf. Edu- 
cational Films Corp. v. Ward, U.S. Sup. Ct., decided Jan. 12, 1931. Sucha 
decision suggests the second approach—the seriousness of the burden im- 
posed. Although the bonds do not enjoy a total immunity, the assessment 
seems the curtailment of a privilege rather than the imposition of a burden. 
The guaranteed return from the bond is not thereby lessened. The incidence 
of the tax depends largely upon the vagaries of the money market. Moreover, 
the statute taken as a whole may be said to offset any burden it imposes by 
a provision that losses from resale may be subtracted from taxable income. 
43 STAT. 269 (1924), 26 U. S. C. §955 (1926). The decision of the case may 
have significance aside from its facts in that a unanimous Court joined in an 
opinion reaffirming the estate tax cases and resting frankly upon an economic 
consideration of the effect of the tax rather than upon absolute and con- 
ceptualistic reasoning. 


INcoME TAXES— WHo Is SuBJECT TO TAX —TAXABILITY OF HUSBAND 
oN CoMMUNITY PRopERTY.— Under a Washington statute the husband is 
given control of community property as if it were his separate property, 
“except he shall not devise by will more than one-half thereof.” Wasu. 
Comp. Stat. (Remington, 1922) § 6892. A husband and wife, residents of 
the state, each filed separate returns for one half of the community income 
for the year 1927, nearly half of which consisted of the husband’s salary, 
the rest being income from community property. The Commissioner of In- 
ternal Revenue made an additional assessment against the husband on the 
ground that all of the income should have been reported in his return. The 
husband paid under protest, claimed a refund, and on its rejection brought 
suit. From a judgment for the plaintiff the collector appealed, and the 
Circuit Court of Appeals certified to the Supreme Court the question of the 
taxability of the husband as to the entire income. The Supreme Court or- 
dered up the record. Held, that since under Washington law the wife has 
a vested interest in one half the community property, the spouses properly 
filed separate returns. Judgment of the district court affirmed. Poe v. Sea- 
born, 282 U.S. 101 (1930). 

In Washington, as distinguished from other states having the institution of 
community property, it is considered that such property belongs not to the 
spouses but to the marital entity, of which, however, the husband is agent. 
Ostheller v. Spokane & Inland Empire R. R., 107 Wash. 678, 182 Pac. 630 
(1919); Schramm v. Steele, 97 Wash. 309, 166 Pac. 634 (1917); see War- 
burton v. White, 176 U. S. 484, 494 (1900); Evans, Ownership of Com- 
munity Property (1921) 35 Harv. L. REv. 47, 51-54. The Revenue Act of 
1926 did not provide expressly for the taxation of such an entity, but it is 
possible that the provisions taxing “individuals” might be applied to the 
case. See Seaborn v. Poe, 32 F.(2d) 916, 919; 44 Stat. 21 (1926), 26 
U. S. C. Supp. I § 951 (1928). Even though tacitly rejecting this theory 
and holding each spouse to be owner of one half the income, the Supreme 
Court was forced to abandon one of its alternative grounds of decision in 
the California community property tax case. United States v. Robbins, 269 
U. S. 315 (1926), Note (1926) 39 Harv. L. Rev. 762. There the validity of 
a tax on the husband as to the entire income was based on his large powers 
of control over the community property, substantially no greater, however, 
as there set forth, than those enjoyed under the Washington statute. See 
United States v. Robbins, supra, at 327-28, criticized in Maggs, Commu- 
nity Property and the Federal Income Tax (1926) 14 Cattr. L. REv. 351, 
441. The present decision rests the Robbins case entirely on the theory that 
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in California a wife has no vested interest in community property. The 
Court had, moreover, to distinguish another decision under which a husband 
was taxed on his entire salary despite a previous contract with his wife to 
hold all their earnings in joint tenancy. Lucas v. Earl, 281 U. S. 111 (1930), 
Note (1930) 43 Harv. L. REv. 1282. It seems impossible to differentiate the 
Earl case on any technical greund, as the Court attempted; in neither case 
did half of the husband’s earnings even momentarily vest in him. The lan- 
guage in the Earl decision seems to indicate that its basis was the fear of 
evasion by the use of such contracts. Cf. Corliss v. Bowers, 281 U. S. 376 
(1930), Note (1930) 43 Harv. L. Rev. 1282. In community property states, 
on the other hand, it is not private arrangement, but legislative policy, “ by 
which the fruits are attributed to a different tree from that on which they 
grew.” See Holmes, J., in Lucas v. Earl, supra, at 115. 


INHERITANCE TAXES — PROPERTY SUBJECT TO TAX — TAX ON TrusT RE- 
SERVING TO SETTLOR THE RIGHT TO ALTER.—JIn 1911 the settlor estab- 
lished a trust, the income of which was to be paid to named beneficiaries. 
She reserved the right to alter the trust at will, except that she could not re- 
vest the property in herself. At her death in 1925 the value of the trust was 
included in her taxable estate, as provided by the Revenue Act of 1924. 
43 STAT. 304 (1924), 26 U. S. C. § 1094 (1926). The plaintiff, seeking to re- 
cover the tax paid on the value of the trust, appealed from a judgment for 
the defendant in the district court. Held, that the value of the trust was 
unconstitutionally included in the taxable estate, inasmuch as the decedent 
had relinquished all beneficial interest in the property before her death. 
Judgment reversed. Brady v. Ham, U. S. Daily, Dec. 1s, 1930, at 3142 
(C. C. A. 1st). 

A similar trust was established after the passage of a New Jersey taxing 
statute, under which, at the settlor’s death, the state comptroller assessed 
a succession tax on the property. N. J. Comp. Star. (1910) 5301. The 
plaintiff, as administrator, obtained a writ of certiorari to review the assess- 
ment. Held, that the property was subject to tax, since beneficial interest did 
not shift until the settlor’s death. Assessment affirmed. Plainfield Trust Co. 
v. McCutcheon, 151 Atl. 279 (N. J. 1930). 

Following recent Supreme Court rulings, both decisions, though involving 
different types of death taxes, adopt the test of the shifting of economic 
benefit as determining the taxability of the trusts. Chase Nat. Bank v. 
United States, 278 U. S. 327 (1929); Reinecke v. Northern Trust Co., 278 
U. S. 339 (1929), (1929) 42 Harv. L. Rev. 833; Tyler v. United States, 281 
U. S. 497 (1930), (1930) 44 Harv. L. Rev. 130. The termination of the 
settlor’s power to change the beneficiary at his death gives the named bene- 
ficiary something of economic value —an indefeasible title —-and thereby 
justifies the imposition of a succession tax. Saltonstall v. Saltonstall, 276 
U. S. 260 (1928), (1928) 41 Harv. L. Rev. 916. Contra: Dolan’s Estate, 
279 Pa. 582, 124 Atl. 176 (1924); Dexter v. Treasurer, 243 Mass. 523, 137 
N. E. 877 (1923). But cf. Coolidge v. Commissioner, 167 N. E. 757 (Mass. 
1929). In the Chase National Bank case, the power of an insured to change 
the beneficiary of his policy was held to justify the inclusion of the policy in 
his taxable estate. From this decision it would seem to follow that the power 
reserved in the Brady case, which could be used to support persons who had 
a claim on the settlor or even to transfer for a consideration, should make 
the trust a taxable asset of the settlor’s estate. Cf. Cover v. Commissioner 
of Int. Rev., 17 B. T. A. 1177 (1929). But even if the Brady decision estab- 
lishes that all beneficial interest of the settlor is relinquished before his 
death, the opportunity for tax avoidance may yet be narrowed if the holding 
of unconstitutionality is restricted to trusts involving transfers before the 
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passage of the taxing statute. See Amberg, Retroactive Excise Taxation 
(1924) 37 Harv. L. Rev. 691. The invalidity of a tax on such a trust per- 
haps may not be rested on its retroactive character alone.. See Brandeis, J., 
dissenting, in Untermyer v. Anderson, 276 U. S. 440, 447 (1928). Its im- 
position has been held arbitrary and unreasonable as taxing a transfer on the 
basis of a value unrelated to the date of creation of the trust, and thereafter 
subject to great fluctuation. Nichols v. Coolidge, 274 U. S. 531 (1927); 
Frew v. Bowers, 12 F.(2d) 625 (C. C. A. 2d, 1926); Hill v. Nichols, 18 F.(2d) 
139 (D. Mass. 1927). If, however, the Brady trust had been established after 
the statute, the settlor’s actual or presumed knowledge of the tax might 
negative the objection of arbitrariness, irrespective of the view taken as to 
the time of transfer. See Note (1926) 40 Harv. L. Rev. 118. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — VALIDITY 
oF Rates FILED WITHOUT COMPLIANCE WITH COMMISSION REGULATIONS. — 
The plaintiff, a carrier engaged in interstate commerce, published and filed with 
the Interstate Commerce Commission a tariff establishing a ten-cent rate, 
but not expressly cancelling the seventeen-cent rate then in force. The Inter- 
state Commerce Act provides that no change in rate shall be made except by 
publishing and filing the new rate with the Commission, but it also empowers 
the Commission “ in its discretion to modify the requirements of this section 
in respect to publishing and filing of tariffs.” 34 Stat. 586 (1906), 49 U.S. C. 
§ 6(3) (1926). It further authorizes the Commission to “ prescribe or change 
the form in which schedules shall be prepared.” Jd. 587, 49 U. S. C. § 6(6). 
The Commission had issued a regulation requiring a tariff establishing a new 
rate to cancel the earlier schedule in express terms. Circular 18-A (I. C. C., 
March 31, 1911) Rule 8(a). The plaintiff charged the defendant shipper 
the later rate and then sued for the balance due under the earlier and higher 
rate, contending that the earlier rate had never been cancelled. The trial 
court denied recovery, and the plaintiff appealed. Held, that since the later 
rate was filed and published in compliance with the provisions of the statute, 
it is valid although the Commission’s requirement of express cancellation of 
the earlier tariff was not met. Judgment affirmed. Chicago, ]. & L. Ry. v. 
International Milling Co., 43 F.(2d) 93 (C. C. A. 8th, 1930). 

The problem presented by the instant case is the effect of a violation of 
the Commission’s regulations: whether non-compliance with the require- 
ments set by the Commission for the form of the schedule renders the tariff 
rate void, or merely entitles the Commission to refuse to accept the rate 
for filing. It seems clear that the Commission may refuse to accept schedules 
failing to meet the requirements of form. See Famechon Co. v. Northern 
Pac. R. R., 23 F.(2d) 307, 310 (C. C. A. 8th, 1927). But obviously the 
requisite of express cancellation in new tariff schedules is deemed more im- 
portant by the Commission, for since 1909 it has held that tariff rates not 
cancelling previous conflicting rates are void. New Albany Box & Basket Co. 
v. Illinois Cent. R. R., 16 1. C. C. 315 (1909); Jewel Tea Co. v. Pennsylvania 
Co., 46 I. C. C. 314 (1917); Dodge County Lumber Co. v. Seaboard Air Line 
Ry., 153 I. C. C. 693 (1929). And this view of the necessity of compliance 
with the regulation has apparently been adopted by at least one state court. 
McCaffrey Bros. Co. v. Chicago, B. & Q. R. R., 114 Neb. 382, 207 N. W. 503 
(1926). If the only result of non-compliance were that the Commission 
might refuse to file the rates, an obstacle might be presented to the effective 
enforcement of the regulations because of the impracticability of a careful 
scrutiny of each tariff schedule submitted. See Twenty-sECOND ANNUAL 
Report I. C. C. (1908) 14. A holding of consequent invalidity, on the other 
hand, provides a stimulus to adherence. Moreover, the frequent statements 
of the Supreme Court that great respect should be accorded a uniform and 
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long-continued construction of an ambiguous statute by those entrusted with 
its administration are particularly pertinent here. See Edwards’ Lessee v. . 
Darby, 12 Wheat. 206, 210 (U. S. 1827); Robertson v. Downing, 127 U. S. 
607, 613 (1888); St. Paul, M. & M. Ry. v. Phelps, 137 U.S. 528, 536 (1890); 
Note (1927) 40 Harv. L. Rev. 469. It is also significant that although the 
Interstate Commerce Act was frequently amended between 1909 and 1926, 
the Commission’s decisions as to the necessity for express cancellation were 
apparently never disapproved by Congress. 


MunIcripAL CORPORATIONS — DEBTS AND CONTRACTS— CONTRACT FOR 
PATENTED PAVEMENT LET TO PATENTEE.—A city advertised for bids on a 
paving contract and pursuant to statute specified four optional types of ma- 
terial, including a patented product. The patentee had filed a written offer 
with the city stating a fixed price at which he would furnish the patented 
mixture to any contractor. Thirteen bids were filed, only one of which was 
on the patented material. This bid, made by the patentee and the low- 
est submitted, was awarded the contract. Property owners brought suit 
to enjoin the performance of the contract on the ground that the award 
to the patentee was violative of the statutory requirement of competitive 
bidding for public contracts. Their petition was dismissed and they ap- 
pealed. Held, that as no fraud was shown, the placing of unpatented articles 
in competition with the patented article was a sufficient compliance with 
the statutory requirement regardless of whether the successful bidder was 
the patentee. Decree affirmed. Hoffman v. Muscatine, 232 N. W. 430 
(Iowa 1930). 

Where the specifications stipulate the patented material alone they are 
generally held to afford insufficient competition, since normally only the 
patentee will be able to bid. Temple v. Portland, 77 Ore. 559, 151 Pac. 724 
(1915); Dean v. Charlton, 23 Wis. 590 (1869). But cf. Kilvington v. 
Superior, 83 Wis. 222, 53 N. W. 487 (1892). Contra: Hobart v. Detroit, 17 
Mich. 246 (1868). See 2 Ditton, Municrpat Corporations (5th ed. 1911) 
§ 803. Faced, however, by the alternative of depriving the city of the benefits 
of recent inventions, most courts have tended to consider the statutory re- 
quirements complied with if the manner of letting affords as much competition 
as the nature of the situation permits. Lacoste v. New Orleans, 119 La. 469, 
44 So. 267 (1907). Consequently municipalities are held to have complied 
where they have obtained from the patentee in advance such a blanket agree- 
ment as that of the principal case. Johns v. Pendleton, 66 Ore. 182, 133 
Pac. 817 (1913); Burns v. Nashville, 142 Tenn. 541, 221 S. W. 828 (1920). 
Contra: Siegel v. Chicago, 223 Ill. 428, 79 N. E. 280 (1906); Seibert v. 
Indianapolis, 40 Ind. App. 296, 81 N. E. 99 (1907). But cf. Tousey v. 
Indianapolis, 175 Ind. 295, 94 N. E. 225 (1911). And if the agreement offers 
a reasonable price to the other contractors, the fact that the patentee is the 
successful bidder would not seem to invalidate the contract. Litchfield v. 
Bridgeport, 103 Conn. 565, 131 Atl. 560 (1925); see Lacoste v. New Orleans, 
supra, at 471, 44 So. at 268. But see McEwen v. Coeur D’Alene, 23 Idaho 
746, 767, 132 Pac. 308, 316 (1913); Burns v. Nashville, supra, at 584, 221 
S. W. at 840. For, being already assured of his royalties from the sale of 
his product, the patentee would not bid, normally, except as an independent 
contractor. Litchfield v. Bridgeport, supra; cf. Whitmore v. Edgerton, 
87 Misc. 216, 149 N. Y. Supp. 508 (1914); Adams v. Van Zandt, 199 N. Y. 
Supp. 225 (1923). Where in addition the patented material is placed in com- 
petition with other types of pavement, the contract to be awarded to the 
lowest bidder regardless of type, it would seem that there is compliance with 
the spirit as well as the letter of the statute. Cf. Warren Bros. Co. v. New 
York, 190 N. Y. 297, 83 N. E. 59 (1907). 
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MUNICIPAL CORPORATIONS — DeBTs AND CoNnTRACTS — Dest Limit: Os- 
LIGATION TO Pay FROM FuTuRE Savincs.— The defendant city, having 
reached its constitutional debt limit, contracted to buy on a conditional sale 
agreement certain lighting equipment, to be paid for out of the saving in the 
cost of operation of the municipal lighting plant which this equipment would 
effect. The plaintiffs sought to enjoin any payment under this contract. 
From a judgment sustaining the defendant’s demurrer and dismissing the 
petition, the plaintiffs appealed. Held, that an obligation to pay out of 
expected savings constitutes present indebtedness. Judgment reversed. 
Zachary v. Wagoner, 292 Pac. 345 (Okla. 1930). 

While an obligation to make payments out of a special fund may not in- 
fringe the debt restriction, payment from future “ savings” is in fact pay- 
ment from the general funds, and it is not the less so because it is payment 
from a portion of them that would be spent in any event. Nor can the con- 
tract escape the policy of the debt restrictions as a contingent future liabil- 
ity, for the only alternative to payment is the situation entailing increased 
cost of operation. That in this alternative technically no present indebted- 
ness is involved seems immaterial. For the purchase of an equity of re- 
demption is invalid, though the mortgage is not assumed, if the mortgage 
debt exceeds the city’s debt limit, since in order to prevent forfeiture posterity 
would have to pay. Eddy Valve Co. v. Crown Point, 166 Ind. 613, 76 N. E. 
536 (1906); Browne v. Boston, 179 Mass. 321, 60 N. E. 934 (1901). It was 
to limit the imposition of this burden and to preserve municipal credit that 
debt restrictions were framed. See Bank for Savings v. Grace, 102 N. Y. 313, 
318, 7 N. E. 162, 163 (1886); Terrell v. Dessaint, 71 Tex. 770, 774, 9 S. W. 
593, 594 (1888); Note (1903) 16 Harv. L. Rev. 442. If the contract in the 
principal case were carried out, unless the new plant should prove more ex- 
pensive to operate than the old, the city’s credit would probably remain unaf- 
fected; nevertheless the hands of posterity would be tied, the possibility of 
greater savings by other methods is precluded, and there remains the danger 
of considerable liability for reinstallation should default occur and the equip- 
ment be forfeited. Similar cases have held that though the contract calls 
for no greater payments than the city had been making under a former 
system, it is not therefore validated. Windsor v. Des Moines, 110 Iowa 
175, 81 N. W. 476 (1900); cf. Scott v. Davenport, 34 Iowa 208 (1872). This 
ingenious attempt thus goes the way of most of its predecessors. See 6 Mc- 
QuiLtin, MunicrpaL Corporations (2d ed. 1928) §§ 2390, 2393; Note 
(1914) 14 Cot. L. REV. 70. 


MUNICIPAL CORPORATIONS — PROCEEDINGS OF CoUNCIL — IMPEACHMENT 
OF ORDINANCE BY Extrinsic EvipeNcE. — In order to raise funds for local 
improvements, a city issued a series of bonds secured by liens on the real 
estate within the city, apportioned according to an assessment purported to be 
fixed by the council against each parcel. In a suit by a bondholder to fore- 
close the lien on the respondent’s property, the property owner interposed a 
cross-bill to quiet title, on the ground that the ordinance fixing the liens was 
void, since it was not passed at a meeting of the council at which a quorum 
was present, despite a statement to the contrary in the official council 
records. From a decree sustaining a demurrer to the cross-bill, the respondent 
appealed. Held, that the records of a municipal council may not be im- 
peached in a suit not brought to have them rectified. Decree affirmed. 
Penton v. Brown-Crummer Inv. Co., 131 So. 14 (Ala. 1930). 

Whether a purported statute, valid on its face and duly subscribed and 
authenticated by the proper officers, may be attacked in a private suit as 
invalid because of irregularities in its adoption by the legislature, has been 
argued in the courts since Pylkington’s Case, Y. B. 33 Hen. VI, 17, pl. 8 
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(1454). In the United States the jurisdictions are fairly divided as to the 
permissibility of such impeachment. See Lloyd, Pylkington’s Case and Its 
Successors (1920) 69 U. or Pa. L. REv. 20, 30. In Alabama the legislative 
journals may be used for this purpose. West End v. Simmons, 165 Ala. 359, 
51 So. 638 (1910). But no other evidence will be received. Byrd v. State 
ex rel. Colquett, 212 Ala. 266, 102 So. 223 (1924); cf. State ex rel. Frederick 
v. Brodie, 148 Ala. 381, 41 So. 180 (1906). Since neither the enrolled statute 
nor the journal is a record in the technical sense, but both are merely evi- 
dence of the enactment, the question is only whether an official report of 
one degree of solemnity is to be preferred to another of a less degree. See 
2 WicmoreE, EvipENcE (2d ed. 1926) § 1350. Where, however, there are no 
alternative official reports, as is often true of bodies of a less formal nature 
than legislatures, their records should be collaterally unimpeachable if duly 
subscribed and authenticated by the proper officers. State v. Main, 69 Conn. 
123, 37 Atl. 80 (1897) (state board of agriculture); Everts v. District 
Township of Rose Grove, 77 Iowa 37, 41 N. W. 478 (1889) (township 
directors); Stevenson v. Bay City, 26 Mich. 44 (1872) (city council); 
Chippewa Bridge Co. v. Durand, 122 Wis. 85, 99 N. W. 603 (1904) (city 
council); see State ex rel. Wright v. Campbell, 212 Ala. 493, 495, 103 So. 
471, 473 (1925); 2 McQuiLiin, MunicrpaL Corporations (2d ed. 1928) 
§ 653. Contra: Benwood v. Wheeling Ry., 53 W. Va. 465, 44 S. E. 271 
(1903) (city council). It has been suggested that some less stringent rule 
might be applied, by analogy to the parol evidence rule, when the very 
existence of the reported meeting is attacked. See (1931) 79 U. or Pa. L. 
Rev. 362. But the city clerk, who kept the record, is presumed as a public 
official to have performed his duties properly. See 1 Jones, Evipence (2d 
ed. 1926) § 140. And with regard to the duty of recording official proceedings, 
this presumption may not ordinarily be rebutted in an action brought for a 
purpose other than to expunge the records. Weir v. State ex rel. Axtell, 96 
Ind. 311 (1884) (evidence to show board not in session rejected); Geiser 
Mfg. Co. v. Frankfort Township, 40 Pa. Super. 97 (1909) (evidence to show 
“there never was such a meeting” rejected); see 5 CHAMBERLAYNE, EvI- 
DENCE (1916) § 3569. 


Quasi-ConTRACTS — NATURE AND SCOPE OF THE OBLIGATION — CHANGE 
OF PosITION AS A DEFENSE IN ACTION BASED ON Duress. — The defendants, 
directors of a corporation, levied a stock assessment upon the shareholders, 
which was cancelled by new directors, duly elected. The defendants, con- 
testing the election, retained the corporation’s property and threatened to 
sell the shareholders’ stock if the assessment were not paid. The latter paid 
to protect their stock. The plaintiff, as assignee of certain stockholders, sued 
for money had and received. Evidence offered by the defendants that the 
money was employed to pay debts of the corporation was excluded on the 
plaintiff's objection. From a judgment for the plaintiff, the defendants ap- 
pealed. Held, that although the money was obtained by duress, there could 
be no recovery if the money was used as the defendants contended. Judgment 
reversed. Young v. Hoagland, 292 Pac. 189 (Cal. App. 1930). 

Benefit conferred is a requisite of an action for money had and received. 
Minor v. Baldridge, 123 Cal. 187, 55 Pac. 783 (1898); National Trust Co. v. 
Gleason, 77 N. Y. 400 (1879). But cf. Kearns v. Andree, 107 Conn. 181, 139 
Atl. 695 (1928), (1928) 26 Micu. L. Rev. 942. A payment to the defendant, 
as in the instant case, fulfills this requirement. See National Trust Co. v. 
Gleason, supra, at 403. It is true that a subsequent change of position may 
be a defense; thus if an innocent agent pays over to his principal a sum re- 
ceived by mistake, he is relieved of liability. Loring v. Frue, 104 U. S. 223 
(1880); Granger v. Hathaway, 17 Mich. 500 (1869); see Costigan, Change 
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of Position as a Defense in Quasi-Contracts (1907) 20 Harv. L. REv. 205, 
214; cf. Woopwarp, Quasi Contracts (1913) § 27. But cf. Baylis v. Bishop 
of London, [1913] 1 Ch. 127. But the defense is not permitted where, as in 
the principal case, the defendant is the more at fault. Union Bank v. Bank 
of United States, 3 Mass. 74 (1807) (defendant negligent); Metcalf & 
Snyder v. Denson, 63 Tenn. 565 (1874) (agent knowing of mistake paid 
principal); see Costigan, supra, at 213. Moreover, if compelled to pay the 
plaintiff, the defendants would probably have a right of reimbursement 
against the corporation. Cf. Knapp v. Simon, 86 N. Y. 311 (1881); Hunter 
v. Jameson, 6 Ired. L. 252 (N. C. 1846); Elliott v. Walker, 1 Rawle 126 (Pa. 
1829). This right may well be a further ground for denying the defense of 
change of position. Cf. Phetteplace v. Bucklin, 18 R. I. 297, 27 Atl. 211 
(1893). On the other hand, there should be no recovery by the plaintiff 
beyond his actual loss. Therefore, if, as suggested, the defendants showed 
that in fact the plaintiff was credited on his stockholder’s liability, or that his 
stock was increased in value by the payment of the corporation’s debts, his 
recovery should be reduced pro tanto. See Woopwarp, Quast CoNTRACTS 
§ 24; cf. County of Dickey v. Hicks, 14 N. D. 73, 103 N. W. 423 (1905) (re- 
covery wholly denied on receipt of equivalent). But cf. East v. Pace, 57 
Ala. 521 (1877); Parham v. McMurray, 32 Ark. 261 (1877); 1 SEDGWICK, 
Damaces (oth ed. 1912) § 59. 


SET-OFF AND COUNTERCLAIM — COUNTERCLAIM AS PRECLUDING PLAINTIFF 
FROM VOLUNTARY Nonsvuit.—JIn an action on the common counts, the 
defendant filed a plea of set-off. The plaintiff replied, then moved to dismiss 
both suit and counterclaim. The motion was granted. The defendant moved 
to vacate the order of dismissal, his affidavit alleging the impossibility of 
securing service on the plaintiff, a nonresident. The defendant’s motion was 
denied, and he appealed. Held, that the plea of set-off did not deprive the 
plaintiff of his right to take a nonsuit. Judgment affirmed. Tomasello v. 
Walton, 129 So. 840 (Fla. 1930). 

It has been said that a counterclaim will fall when the plaintiff takes a 
voluntary nonsuit, because it is merely defensive. Normandser v. Hitchcock, 
40 Mo. 178 (1867), changed by Mo. Rev. Stat. (1919) § 1304; see Anderson 
v. Gregory, 43 Conn. 61, 64 (1875), overruled by Boothe v. Armstrong, 76 
Conn. 530, 57 Atl. 173 (1904). But since the defendant may be awarded 
judgment for the surplus if his recovery is greater, it would seem that the 
defendant is himself an active claimant. Francis & Bro. v. Edwards & Co., 
77 N.C. 271 (1877); Riley & White v. Carter, 3 Humph. 230 (Tenn. 1842). 
To permit dismissal of the counterclaim by the plaintiff is no more justifiable 
than to permit the defendant to dismiss the plaintiff’s cause. See Merchants’ 
Bank v. Schulenberg, 54 Mich. 49, 53, 19 N. W. 741, 743 (1884); Boone & 
Howison v. Bush, 91 Tenn. 29, 34, 17 S. W. 792, 793 (1891). To force the 
defendant to file a new suit though both parties are before the court is at best 
to demand useless duplication of effort. Samaha v. Samaha, 18 App. D. C. 
76 (1901); cf. Thomas v. Hill, 3 Tex. 270 (1848). This reasoning has led to 
a denial of the plaintiff’s right to withdraw merely his own claim if the defend- 
ant’s arose from the same transaction. McNeill v. Lawton, 97 N. C. 16,1 S. E. 
493 (1887); cf. (1924) 37 Harv. L. Rev. 503. Furthermore, an unnecessary 
hardship may be caused the defendant if he is forced from court; the Statute 
of Limitations, for example, may have run against him. See Samaha v. 
Samaha, supra, at 79; Inman & Co. v. Hodges, 80 S. C. 455, 460, 61 S. E. 
958, 960 (1908). Or, a possibility evidently acute in the principal case, serv- 
ice on the plaintiff may be impossible. Cf. Inman & Co. v. Hodges, supra. 
The doctrine of the instant case is now generally rejected. Wéiegel v. Road 
Improvement Dist. No. 1, 126 Ark. 31, 189 S. W. 178 (1916); Griffin v. Jor- 
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genson, 22 Minn. 92 (1875); see Chapin Hall Lumber Co. v. Dalrymple, 53 
N. J. L. 267, 269, 21 Atl. 949, 950 (1891); Stevenson v. Diamond Fuel Co., 
198 App. Div. 345, 347, 190 N. Y. Supp. 379, 380 (1921). Maryland is ap- 
parently the only jurisdiction still in accord with the rule of the principal case. 
Gildea v. Lund, 131 Md. 385, 102 Atl. 467 (1917). The Florida court itself 
recently reached a contrary result in an equity proceeding. Abney v. Hurner, 
97 Fla. 240, 121 So. 883 (1929). 


TAXATION — PowWER TO TAX: FEDERAL — FEDERAL INCOME TAx ON Com- 
MISSIONS OF SPECIAL INVESTIGATOR OF DELINQUENT STATE TAXES. — Under 
contract with the state tax commissioner and with several counties, the plain- 
tiff served in 1920 and 1921 as “ special tax agent ” in the investigation of 
delinquent taxes. The contracts with both the state and the counties pro- 
vided compensation in the form of commissions and imposed practically no 
restrictions on the manner of investigation. The commissioner of internal 
revenue assessed deficiencies against the plaintiff, rejecting the contention 
that the income thus earned was exempt as compensation received for 
“ services as an officer or employee of [a] state or political subdivision ” 
in 1924 and prior years. 44 STAT. 130 (1926), 26 U. S. C. Supp. I § 1065b 
(1928). The Board of Tax Appeals approved the assessment. Roberts v. 
Commissioner of Int. Rev., 13 B. T. A. 438 (1928). The plaintiff peti- 
tioned for a review of the decision. Held, that the plaintiff was not 
an officer or employee within the statutory exemption and not entitled 
to exemption because of the nature of his services. Petition denied per 
curiam. Roberts v. Commissioner of Int. Rev., 44 F.(2d) 168 (C. C. A. sth, 
1930). 

In holding that the plaintiff was not within the statutory exemption, 
the court seems to be in line with the federal authorities. Cf. Metcalf & Eddy 
v. Mitchell, 269 U. S. 514 (1926), (1926) 39 Harv. L. Rev. 768; Mesce v. 
United States, 64 Ct. Cl. 481 (1928), certiorari denied, 278 U. S. 612, (1928). 
Aside from interpretation of the exemption clause, the question is presented 
whether the tax is an unconstitutional interference by one government with 
a function of the other. Cf. Collector v. Day, 11 Wall. 113 (U. S. 1870). 
Federal taxation of income earned by a water system engineer under con- 
tract with a state has been held valid, apparently on the theory that the 
effect on the state is too remote. Metcalf & Eddy v. Mitchell, supra; cf. 
(1929) 29 Cox. L. REv. 675, 676. But cf. Panhandle Oil Co. v. Mississippi, 
277 U. S. 218 (1928), (1928) 42 Harv. L. Rev. 128. That case might be 
distinguished from the principal case on the ground that here the activity 
affected is governmental rather than proprietary. But a recent per curiam 
dismissal by the Supreme Court of a claim for exemption by one serving a 
state in connection with a governmental activity impliedly precludes such a 
distinction. Lucas v. Reed, 281 U.S. 699 (1930), rev’g per curiam 34 F.(2d) 
263 (C. C. A. 3d, 1929) (special attorney representing state in tax litiga- 
tion); see (1930) 28 Micu. L. Rev. 629. But see (1930) 78 U. or Pa. L. 
Rev. 437. In the Reed case the fact that the taxpayer’s services were in- 
cidental to general professional practice may have influenced the Court to 
consider the effect of the tax on the state as not undue. See Metcalf & 
Eddy v. Mitchell, supra, at 525. Although this factor is not present here, 
the difference would not seem to warrant a distinction. But cf. Note (1925) 
38 Harv. L. Rev. 789. To deny constitutional immunity on income re- 
ceived for state service except to state officers and employees engaged in 
governmental activities may prove a convenient restrictive rule. Cf. U. S. 
Treas. Reg. 69, art. 88 (1926); Magill, Tax Exemption of State Employees 
(1926) 35 YALE L. J. 956, 962. State functions would hardly suffer from its 
application, for even in the situation of Collector v. Day it is questionable 
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whether the tax in fact would adversely affect the state. See Bradley, J., 
dissenting, in Collector v. Day, supra, at 128, 129. 


Wits — IN GENERAL — STATUTORY LIMITATION ON AMOUNT OF CHARI- 
TABLE BEQUESTS.— The testatrix left half her estate to the Southern 
Baptist Convention, the other half to relatives. After her death the estate 
increased in value $190,000. Section 17 of the New York Decedent Estate 
Law provides that “no person leaving a husband, wife, child, or parent shall 
devise more than one-half of his or her estate to charity . . . and such devise 
shall be valid to the extent of one-half and no more.” The Southern Baptist 
Convention sought a haif share in the increase. From a denial of its petition 
it appealed. Held, that the limit of the charitable bequest is to be calculated 
as one half of the value of the estate at the death of the testatrix. Judgment 
affirmed. Matter of Opdyke, 230 App. Div. 290 (N. Y. 1930). 

It is settled in New York, in accordance with this case, that both the 
limit and the value of the charitable bequest are to be calculated as of the 
testator’s death. Matter of Seymour, 239 N. Y. 259, 146 N. E. 372 (1925); 
Matter of United States Mortgage & Trust Co., 249 N. Y. 541, 164 N. E. 
576 (1928); Matter of Blumenthal, 124 Misc. 850, 208 N. Y. Supp. 682 
(1925), aff'd, 126 Misc. 603, 215 N. Y. Supp. 142 (1926), 128 Misc. 56, 
217 N. Y. Supp. 316 (1926). This rule involves several intricacies. Though 
none of the cases found actually presents the feature of a decline in value 
of the estate between the death of the testator and distribution, according 
to their reasoning such a loss would be charged to the non-charitable por- 
tion. See Matter of Seymour, supra, at 262, 146 N. E. at 373. Whether such 
a result would in fact be reached may be doubted, since it would defeat 
the very purpose of the statute. But this purpose is actually defeated in 
cases where the expenses of administration are chargeable to the family as 
residuary beneficiaries, since the charity receives its half share as calculated 
before deducting these expenses. Matter of Brooklyn Trust Co., 179 App. 
Div. 262, 166 N. Y. Supp. 513 (1917); Matter of Carnegie, 203 App. Div. 91, 
196 N. Y. Supp. 502 (1922), afd, 236 N. Y. 517, 142 N. E. 266 (1923). 
Contra: Estate of Dwyer, 159 Cal. 680, 115 Pac. 242 (1911); Hastings v. 
Rathbone, 194 Iowa 177, 188 N. W. 960 (1922). Where the charitable gift 
is a remainder following a life estate, valuation according to the rule ordinarily 
necessitates the use of annuity tables. Matter of Durand, 194 N. Y. 477, 
87 N. E. 677 (1909); Hollis v. Drew Theological Seminary, 95 N. Y. 166 
(1884); Matter of Slattery, 132 Misc. 319, 230 N. Y. Supp. 267 (1928). But 
cf. Matter of Teed, 76 Hun 567, 28 N. Y. Supp. 203 (1894); Matter of 
Blumenthal, supra. But no method would seem to make the New York rule 
feasible with regard to a charitable gift in remainder if the life tenant is given 
power of consumption. Cf. Estate of Campbell, 175 Cal. 345, 165 Pac. 931 
(1917). While other states have similar statutes, the problem of an increase 
in the value of an estate presented by the principal case has not arisen, or else 
has been avoided by a simpler rule, as in California, where the statutory limit 
is determined as a proportion of the assets available at the date of distribu- 
tion. Estate of Hinckley, 58 Cal. 457 (1881); Estate of Pearsons, 98 Cal. 
603, 33 Pac. 451 (1893); Estate of Dwyer, supra; see 1 SCHOULER, WILLS, 
pat a AND ADMINISTRATORS (6th ed. 1923) § 50; THompson, WILLS 
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Tue AMERICAN LEVIATHAN: THE REPUBLIC IN THE MACHINE AcE. By 
Charles A. Beard and William Beard. New York: The Macmillan Co. 
1930. Pp. xv, 824. $5.00. 


It will not be the fault of the Beards if we fail to understand how American 
society came to be what it is, and the part that government now plays in that 
society. Three years ago husband and wife gave us the most satisfactory 
single account of American Kulturgeschichte.1_ Now father and son do for 
our day what Bryce did forty years ago — less magisterially than Bryce, but 
with more regard for the teeming life beneath the decorous surface. If the 
reviewer had to place in the hands of a thoughtful foreigner one book on the 
history of the United States and another on its contemporary government, , 
The Rise of American Civilization and The American Leviathan would be the 
safest choices, thereby proving that no single book, no matter how good, is 
enough for any important field of inquiry. Whatever may be the need of a 
foreigner, certainly to American lawyers the book of the new Beards is as im- 
portant as Professor Chafee in these pages has shown to be the book of the 
old Beards.? For if law be, in essence, one of the systems of arrangements 
for securing cohesion in society, no body of citizens needs more to be re- 
minded than lawyers of the forms and functions of government within and 
through which the law of the lawyers must achieve the social ends of law. 
The lawyer’s contact with government begets most immediately the doctrines 
and arrangements called public law. The machine age, however, leads more 
and more to governmental permeation in matters which to some lawyers and 
judges still seem peculiarly reserved for exclusively private arrangement, im- 
mune against state interference. But the Jaissez faire of law is as doomed as 
the laissez faire of economics. Even to the most gallant survivor of economic 
individualism, the “ economic man ” is now seen in the context of society; the 
issues center upon the nature of the context and how the individual fits into 
it. Also law will more and more heed these realities, and cease to concern 
itself with abstract individuals of an obsolete age. 

The American Leviathan, in its quiet way, will further the continuous proc- 
ess of the law to shift without violence from past to future. The book is the 
more serviceable in that it is not a polemic, but the report of two naturalists. 
It conveys an analysis of our government in action, of the environment which 
determines it and the influences by which it is shaped, drawn not from the 
fervors of Fourth of July orations and the jejune symmetries of textbooks on 
constitutional law and political science, but from the daily life of the myriad 
agencies, “ official’ and “ unofficial,” that make up government. Compared 
with the conventional conceptions of American constitutional law, the analysis 
in this book is as “ heterodox” as was Charles A. Beard in 1913 in his Eco- 
nomic Interpretation of the American Constitution. But the times have 
caught up with him. 





1 CHartes A. AND Mary R. Bearp, THE RISE OF AMERICAN CIVILIZATION 
(1927). 
2 Book Review (1927) 41 Harv. L. Rev. 265. 
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It is more accurate to say that Charles A. Beard has helped to make the 
times, thus achieving the ultimate success of every thinker in politics, namely, 
to rob his ideas of novelty. And so, without stirring bar associations to pro- 
test, the Beards now can write: 


“  .., the theory that the Constitution is a written document is a legal fiction. 
The idea that it can be understood by a study of its language and the history of 
its past development is equally mythical. It is what the Government and the 
people who count in public affairs recognize and respect as such, what they think 
it is. More than this. It is not merely what it has been, or what it is today. 
It is always becoming something else and those who criticize it and the acts done 
under it, as well as those who praise, help to make it what it will be to-morrow.” 3 


For has not the Supreme Court itself authorized such a conception of the 
Constitution, clothed in the eloquent style of Mr. Justice Holmes: 


» “|. when we are dealing with words that also are a constituent act, like the 
Constitution of the United States, we must realize that they have called into life 
a being the development of which could not have been foreseen completely by the 
most gifted of its begetters. It was enough for them to realize or to hope that 
they had created an organism; it has taken a century and has cost their successors 
much sweat and blood to prove that they created a nation. The case before us 
must be considered in the light of our whole experience and not merely in that of 
what was said a hundred years ago.” # 


The entire Beard analysis of the processes of constitution-making through 
public opinion, formal amendments, and adjudication, lucidly expounded in 
thirty pages, is an admirable antidote to the stuffy unrealities that usually 
masquerade as descriptions of the Constitution of the United States. Being 
realistic, the Beards are keenly aware of the interplay between so-called fact 
and theory. They know that ultimately mankind is governed by ideas, or by 
ideas about ideas. Thought-processes are implicit even in a machine age, and 
constitutional adjudications also involve logical coherences and are not a 
series of unrelated particulars. 

All of which does not at all imply disregard of the enormous factor of the 
personalities who are the ultimate voices of our constitutional law. The 
Beards do well in pointing out the personal and party elements that enter into 
the selection of judges, through the personal and party values enforced by the 
appointing power. But the Beards are either ironic or too conventional in 
emphasizing the party choices made by party Presidents. The line of cleavage 
is far deeper than party, because within the parties are deep lines of cleavage 
regarding policy. Moreover, Presidents have suffered deep disappointment in 
the expectation that their appointees would vindicate public policies which 
Presidents have from time to time identified with the national well-being. 
For instruction of the laity, the Beards may well note hereafter that Chief 
Justice Chase declared unconstitutional the Legal Tender Act of the President 
who appointed him and of the Administration of which he was a member.® 
So also Mr. Justice Holmes decided against the Government in the Northern 
Securities case,® Roosevelt’s pet litigation, although the latter thought it his 





& PP: 20. 

4 Missouri v. Holland, 252 U. S. 416, 433 (1920). 

5 Hepburn v. Griswold, 8 Wall. 603 (U. S. 1870). 

6 Northern Securities Co. v. United States, 193 U. S. 197 (1904). 
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duty to put on the Supreme Bench only men who would sustain “ My 
Policies.” 7 

The chapters on the Constitution, on the Fundamental Principles of the 
Federal System and the Federal Judiciary minister most immediately to the 
professional interest of the lawyer. But the book as a whole analyzes con- 
temporary governmental activities with shrewdness, clarity, and insight. If 
the Beards lack the pungency and sauciness with which Bagehot exposed the 
inner life of the English Constitution (would that Charles A. Beard smuggled 
into print the luminous gaiety of his talk!), they reveal penetratingly how 
government works and who works it in the United States of 1931. 


FELIX FRANKFURTER. 
Harvard Law School. 





DANIEL WEBSTER. By Claude M. Fuess. Two volumes. Boston: Little, 
Brown & Co. 1930. Pp. x, 398; 465. $10.00. 


Daniel Webster was a nineteenth-century demigod. But until biographers 
cease representing him as preponderatingly divine they will not give us the 
true picture of the human. One does not ask for the impossible, or for an- 
other Boswell. But it is fair to be ambitious for a biography which would be 
comparable to seeing Queen Victoria with Strachey or Richard Henry Dana 
with C. F. Adams. It was both unnecessary and self-depicting for this 
biographer to ejaculate the word “venomous”? when he was writing of 
James Russell Lowell and the Biglow Papers, and Daniel Webster should 
some day have a biographer both capable of seeing Lowell’s points and hu- 
mors and also comparable to the portrait painters already named. Mean- 
while let us pray that the slush-bucket school of biography will leave Webster 
alone, and let us be cordial when Mr. Fuess gives us these standard goods — 
two volumes of research, sagacity, and thorough determination to show the 
hero as every loyal biographer should do. 

But since demigods are human and are more interesting when the strong 
contrasts between divinity and humanity are given a chance, and since Web- 
ster was in many respects the reverse of godlike, the picture lacks verisimili- 
tude when it does not put upon the stage the fifty-fifty of it all. There is a 
single page on which Nicholson shows Edward the Seventh and his own fa- 
ther as if that page were itself a Sargent portrait. And this biography seems 
less than perfect when it nowhere and nohow does anything of that sort. 

The present reviewer was brought up with family traditions which early 
made him familiar both with the awe-inspiring divinity and with the feet of 
clay. This is the demigod which one’s mother had seen in the Kingston rail- 
way station where all the free born and self asserting Plymouth County 
Yankees stood up and remained standing. Kingston tradition has an anec- 
dote to the effect that no one ever shared Webster’s seat between Kingston 
and Boston. These very feet of clay paced one’s grandfather’s garden be- 
tween the peach trees while the demigod pleaded for a loan. The loan was 





7 See r SELECTIONS FROM THE LETTERS OF THEODORE ROOSEVELT AND HENRY 
Casot LopGE (1925) 517. 


1 Vol. 2, at 180. 
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refused because it took fortunes larger than ours to spare money where the 
promise of return had its value as an autograph. One’s father told how along 
the roads converging upon the Marshfield funeral every horse walked with 
his nose in the back of the next preceding carriage, and Winslow Warren, 
whose appraisal of Webster’s oratory Mr. Fuess should have cited,? told of 
his childhood memory of Plymouth that day, with every able-bodied man at 
the funeral, and a dangerous fire which threatened the whole town and no 
firemen to cope with it. 

But in such a review as this, while we yearn for a more vivid and balanced 
portrait, we should come soon to the legal side. It has three great parts — 
the Dartmouth College Case, success at the bar, and constitutional law out- 
side the courts, that is, “ Liberty and Union one and inseparable now and 
forever.” 

The biographer tells us that “the Dartmouth College Case was not won 
by Webster’s famous plea for Dartmouth but by the irrefutable reasoning 
which had preceded that famous outburst.” * But was the reasoning irre- 
futable? Would those who framed the Constitution have agreed that “ im- 
pairing the obligation of contracts” meant this sort of thing? Did reason 
prevail or did supreme advocacy mislead? The biographer does not expose 
his assertion to the test of comparison or suggest that other views have been 
and are now held by people worthy of attention. What does Professor 
Powell teach today? In the reviewer’s time Jeremiah Smith told us that the 
state court was wrong in deciding the case for the defense, and that the 
Supreme Court was wrong in deciding the federal question the other way. 
The radicals had won control of the legislature and of the executive. They 
were going forward to take the property of the “ small college ” for their own 
purposes. On the other hand, in any federal court that wrong was not in 
point. The sole issue could be: was the charter a contract? In strictness 
nothing else should have been argued. Professor Smith presumably knew 
his father’s view of what happened at the Washington argument. He told his 
students — although Mr. Fuess will not have it so—that Webster first got 
the bench red-hot against the radical decision below, then claimed impair- 
ment of contract, and at the end overcame the emotions of all who heard him. 
When Claude M. Fuess says it was “ irrefutable reasoning” and Mr. Justice 
Joseph Story, having sat on that bench facing Daniel Webster, declared it to 
be “superhuman influence,” one may cling to the teaching of Professor 
Smith, to whose father Webster gave the credit of the victory. 

The biographer goes on to say that this decision made the clause it con- 
strued into “the bulwark of American individualism against democratic 
impatience and social fantasy.”* He is quoting the great Sir Henry Maine, 
endorsed by Charles Warren. But one may humbly differ. This decision 
did nothing except to strengthen an already existing habit of putting into 
charters four words which a decision the other way would have made unnec- 
essary — “ This may be altered.” ° Vested rights have their bulwarks; that 
is true and bromidic. But they stand secure behind all the conservatism 





2 Mass. Hist. Soc. Proc. (1926) 53. 

3 Vol. 1, at 244. 

4 Vol. 1, at 242n. 

5 This clause was common form in Massachusetts ten years earlier. Cf. Mass. 
Acts 1809, c. 65. 
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which all the conservative judges have incorporated into all the constitutional 
texts, and not behind the single judgment through which those upstart New 
Hampshire radicals were foiled.® 

Mr. Fuess gives us a comprehensive review of Webster’s greatness in pri- 
vate practice at the bar, and is to be complimented upon his witty remark 
that the large fees materially reduced the much larger indebtedness from time 
to time. One criminal case stands out—the trial of the Knapps for the 
murder of White. Analysis of the record in that case would have made it 
stand out even more, for the superhuman influence which won the Dartmouth 
College Case was successful again. The United States judges had been hypno- 
tized into deciding a constitutional point in order that the radicals might 
not take the “small college ” away from the Federalists who loved it. The 
state court judges in the murder case had their choice between bad law and 
letting the scoundrels escape the gallows which they certainly deserved. 
There at Salem sat Putnam, Wilde, and the Marcus Morton of that day — 
shrewd, stern, and hard-headed. The jury were no obstacle to conviction. 
But the court must be moved to charge the jury that one who took no part 
in the murder was a constructive participant. Otherwise a medieval tech- 
nicality would let those murderers go free. Perez Morton for the Com- 
monwealth sought such a charge. Gardiner for the defense was more than 
a match for him at the end and the jury disagreed. At the immediate new 
trial Webster got Judge Putnam to charge the point hotly enough. No 
other trial lawyer could have hoped for such a result in the state of the law 
before their honors spoke. “ Superhuman influence” had won again. It 
should have had the credit from Mr. Fuess. Perhaps, however, he was misled 
by the editor of Webster’s works,’ who did not know that there were two 
trials. 

Of supreme importance, the noteworthy legal feature of Webster’s life was 
the constitutional law which he developed as a statesman. He poured out 
his genius and his life blood successfully (with some resemblance to Sir 
John Boyle Roche) to sacrifice a part of our liberties and moralities or even 
all of them in order to preserve our charter as a federal union. The exposi- 
tion of this part of his life is masterly. But again loyalty to the hero is too 
intense. The biographer points out that when the Northerners were neither 
materially able nor sufficiently willing to conquer the South, Webster was 
the great engineer of the great Compromise “which was justified by its 
results,” ® and that phrase is explained to mean that the Northerners got 
ten years in which to accumulate wealth to fight with, immigrants to fight 
for them, and also moral fervor for the fight. Cashing in the profits of the 
delay, they substituted Grant’s coercion for Webster’s compromise, and Lib- 
erty and Union thus remained inseparable. The biographer’s analysis is de- 
tailed, able, and convincing, and it is pleasanter reading in detail than when 
thus stripped stark. But was this a wholly admirable part for a demigod 
to play in our politics and history? 

RIcHARD W. HALE. 

Boston, Massachusetts. 





6 The reviewer should confess that his other grandfather was one of their 
leaders. 

7 11 Tue WRITINGS AND SPEECHES OF DANIEL WeEssTER (National ed. 1903) 49. 
Cf. Commonwealth v. Knapp, 9 Pick. 496 (Mass. 1830), and the separate reports 
of the trials. 8 Vol. 2, at 243. 
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THE PREPARATION OF WILLS AND Trusts. Second edition of The Preparation 
and Contest of Wills. By Daniel S. Remsen, in collaboration with R. H. 
Burton-Smith and Gerard T. Remsen. New York: Baker, Voorhis & Co. 
1930. Pp. lxxii, 1313. $20.00. 


The first edition of this book was published in 1907 and was reviewed in 
the pages of this Review. The new edition, as the title indicates, lays more 
stress upon the creation of trusts, particularly non-testamentary trusts. 
This is one of many indications that the advertising of the trust companies 
has not been unproductive of results. Another indication of the same fact is 
shown in the attention which is paid in the present edition to insurance trusts, 
a comparatively new field in which many practical problems arise, such as 
those relating to the effect of the statutes of wills and the rule against per- 
petuities, on which there is little direct authority in the cases. 


The book differs from ordinary textbooks on wills and trusts in that its 


primary purpose is not to guide the practitioner in the conduct of litigation, 
or the court in reaching decisions, but to guide the lawyer in avoiding litiga- 
tion. It gives fair warning of the pitfalls into which others have fallen or 
may fall and shows how these pitfalls may be avoided. It does this very 
well. A great deal of care has obviously been devoted to the search for the 
latest decisions and statutes of the various states, and due consideration is 
given to problems which trouble the lawyer but have not yet found their 
way into the books. It is, of course, a difficult task to advise the lawyers of 
more than fifty separate jurisdictions, since the difficulties which will be 
encountered in some are different from those which arise in others. 

In carrying out so large an undertaking there are naturally a few mistakes, 
but the reviewer has not discovered any which would be likely to mislead the 
lawyer. It is indeed stated that a trust for the saying of masses is illegal in 
England,” although the House of Lords repudiated the earlier cases so holding 
in its famous decision in Bourne v. Keane.2 English lawyers, however, will 
probably not use the book as a guide, although a good deal of English law 
is stated, including that which was created by the sweeping reforms of 1925. 

Since so many books of this sort are so hastily and carelessly compiled that 
they are a stumbling block to the unwary, it is refreshing to find one prepared 
with care and intelligence. 

AusTIN W. Scort. 

Harvard Law School. 





LEGISLATIVE PRINCIPLES. By Robert Luce. Boston: Houghton Mifflin Co. 
1930. Pp. vi, 667. $6.00. 


This volume completes a trilogy of contributions by Mr. Luce to the sci- 
ence of government.' His earlier volumes are encyclopaedic texts on the 
procedure and constitution of legislative assemblies. Those familiar with 
them will recognize this volume as continuing their tradition. Its title un- 
fortunately fails to forecast its contents. One might surmise that from such 





1 (1907) 20 Harv. L. REv. 662. 

2 P. 143. 

3 [1919] A. C. 815. 

1 The previous volumes were: LEGISLATIVE PROCEDURE (1922); LEGISLATIVE 
ASSEMBLIES (1924). 
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an announcement as “ Legislative Principles” Mr. Luce was assaying some- 
thing of a task kindred to that by which Bentham long ago left his indelible 
imprint upon the function of legislative law-making. But any such hope is 
doomed to disappointment. Bentham was temperamentally and tediously 
profound. Thoughts more than facts absorbed him. Mr. Luce is rather an 
adept at detailing facts and observations. The pattern rather than the end 
of their arrangement absorbs him. 

The subject of Mr. Luce’s volume is hard to embrace within any meaning- 
ful comprehensive term. Much the greater part of it concerns the develop- 
ment of representative government. The emphasis is upon these United 
States, though Mr. Luce does not hesitate to make momentary incursions 
into England, France, Germany, Spain, Turkey, even Soviet Russia. Within 
the large subject of representative government, Mr. Luce concerns himself 
with such topics as the origin of the idea of representation, the nature and 
use of the ballot, the principle of majority control, proportional representa- 
tion, occupational representation, protection of minorities, franchise quali- 
fications, geographic and popular representation, the development of the 
district system, the theory of representative government. Among allied 
topics, he treats of apportionment, corrupt practices, the right of petition, 
the initiative and referendum, the nature and function of public opinion. In 
addition to this, there are chapters on the origin of constitutions, methods 
of ratifying them, the process of constitutional amendment, the powers of 
constitutional conventions, the tendency to interject statutory detail into 
constitutions, a chapter in the Austinian tradition on the nature of law, and an- 
other similarly philosophical chapter on the nature of sovereignty. 

Obviously it is impossible to coagulate this mass of material into any 
unified theme or treatment. The book undoubtedly suffers from such a lack, 
though the progression from subject to subject is orderly enough. The 
treatment of the material proceeds, however, on a fairly definite plan. As 
each topic is broached, its historical origins are detailed and one advances to 
a presentation of the status of the subject as of today, together with observa- 
tions pro and con upon the desirability of the institution in question. The 
sources are mainly secondary, collected by prodigious industry and detailed 
with much elaboration. The observations are primarily those of other au- 
thors, supplemented too rarely by Mr. Luce’s own views. Indeed, one gets 
the impression of the author as an expositor and gentle mediator of opposing 
viewpoints, rather than one who, struggling with his problem, refused, like 
Jacob, to let it go “ except thou bless me.” 

So Mr. Luce’s volume stands, like his other two, as a compendium of use- 
ful information. It is compiled, rather than written. As such it deserves 
praise, such as his former works have already earned for him, and a place 
upon the shelves of other laborers in that same vineyard. Merely to read, 
it is too devastating. It contains so much more learning than one can profitably 
think about. But were one to think about some subject that Mr. Luce 
touches, it is possible to turn to Mr. Luce’s volume and there find not only 
many significant and erudite historical facts concerning it, but also what 
many others have thought about it. But then the night of wrestling is not 
over; it has just begun. 

J. M. Lanots. 
Harvard Law School. 
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A TREATISE ON Witts. By Thomas Jarman. Seventh edition by C. P. 
Sanger, assisted by I. Cooper Willis. Three volumes. London: Sweet & 
Maxwell, Ltd. 1930. Pp. cccxxx, 2266. £5/10/o. 


The seventh edition of Jarman gives the profession exactly what it had a 
right to expect —no less and no more. It follows the lines of tradition in 
carefully epitomizing cases decided in the twenty years since the last previous 
edition. There is further excision of matter dealing with the law prior to the 
Wills Act, 1837; there is an additional chapter on income taxes and death 
duties, and extensive treatment of the property legislation which became ef- 
fective in 1926. The original words of Jarman are quoted where used, the 
editor assuming responsibility for all unquoted material. Clearly the stand- 
ards of earlier editions have been maintained. Mr. Sanger laboriously pre- 
pared himself for the work by assisting in the preparation of the previous 
edition! and by editing Hawkins.2 The strenuousness of the present task 
probably killed him.* 

Yet this editor, like his predecessors, has felt heavy upon him the burden 
of his responsibilities. Jarman for decades has been cited with nearly the 
force of a primary authority. If this judicial quality is to be maintained, it 
has plainly been felt that judicial, perhaps hyper-judicial, restrictions must 
be observed. Criticism is conservative, sober and polite. One can hardly 
believe that such masters as Wolstenholme,* Sweet,® and Sanger had no more 
incisive or vigorous thoughts on the decided cases than those expressed in the 
placid pages of this and previous editions. Fearne and Gray felt no such 
restrictions ® and yet rival Jarman in authority. 

This work is so far superior to any American product of equal scope that 
one wonders what can be done about it. Is the mass of American case law 
such as to preclude careful and critical scholarship in such an extended field? 
Wigmore and Williston have demonstrated the negative. In the early years 
there was an orgy of American editions of Jarman, but there has been none 
since 1893.7 Yet English and American problems are not substantially more 
different now than formerly. English statutory changes are largely similar to 
ours and, where dissimilar, chiefly affect the strict settlement with which we 
have never had much to do. Will no Messiah of the law prepare himself for 
advent by editing Jarman for Americans and then, in due time, deliver him- 
self of the definitive American work? 

W. Barton LEAcH. 


Harvard Law School. 





1 Sixth edition by Sweet, assisted by Sanger (1910). 

2 Hawkins, THE CoNSTRUCTION OF WILIs (2d ed. by Sanger, 1912; 3d ed. by 
Sanger, 1925). 

8 See Book Review (1930) 46 L. Q. REv. 369, 370. 

4 Editor, with Vincent, of second edition, 1855, and third edition, 1861. 

5 Editor of sixth edition, 1910. 

6 See, for instance, Fearne’s open letter to Lord Mansfield. 1 FEARNE, CoN- 
TINGENT REMAINDERS AND ExecuTory Devises (4th ed. 1791) appendix. Character- 
istically, the present editor makes no reference to the controversy arising out of 
Perrin v. Blake, 1 W. BI. 672 (1769), of which Fearne’s letter is a part, and offers no 
citation in which it is related. Vol. 3, at 1816. This surely is politeness overdone. 

7 Sixth American edition, by Bigelow. 
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STEPHEN J. FreLp: CRAFTSMAN OF THE LAw. By Carl Brent Swisher. Wash- 
ington: The Brookings Institution. 1930. Pp. viii, 473. $4.00. 


The simple outline of the life of Stephen J. Field is sufficient to indicate 
the excitement which is in this book. Mr. Justice Field was reared in the 
faith of Jonathan Edwards by a New England country minister, whose sons 
in turn fathered such varied progeny as a transatlantic cable, the New York 
Code of 1848, the Erie manipulations of Jay Gould, and the doctrine of 
natural rights in American constitutional law. To this early influence of the 
purest of New England Puritanism were rapidly added two voyages of ex- 
ploration in Europe, four years at Williams under Mark Hopkins, the reading 
of law with brother David Dudley in New York, and settlement in Cali- 
fornia in the days of the gold rush. In that frontier community the future 
jurist lived colorfully enough to be charged with virtually all the major sins 
which make frontier life colorful; and cannily enough to amass at least two 
minor fortunes, to impress his will indelibly upon California law, and to ap- 
pear as the logical candidate for the Supreme Court when the President and 
Congress for reasons of their own wished to add a tenth member to that 
stronghold of judicial independence. Coming to the Court as a colleague of 
Chief Justice Taney, the new member remained to sit, a venerable patriarch, 
for a vivid word portrait by a young newsman named Brisbane. Thus were 
the seventeenth and the twentieth centuries linked together; and if one must 
look partly to the seventeenth century to understand Mr. Justice Field, it is 
no less true that one must look to Mr. Justice Field to understand altogether 
the twentieth century. 

Field’s career on the Supreme Court spans the critical period in modern 
American history. It was he, more than any other, who under the profes- 
sion of philosophical abstractions in negation of government employed the 
flexible tool of legal logic to construct a framework of constitutional law 
compatible with the freest expression of industrial genius. That this frame- 
work rapidly broke down under the pressure of the very industrial develop- 
ment which it facilitated is our reason today for branding his philosophy as 
a denial of the governmental function. There remain profound problems 
for reflection concerning the relation between legal doctrine and the economic 
thought of an age, or a class, the bearing of such thought upon political 
philosophy, the instinct which leads men so confidently to incorporate these 
two into legal doctrine, and the facility with which legal doctrine lends itself 
to gratification of this instinct. What was it which made Field’s mind what 
it was, which permitted Field’s mind to make constitutional law what it be- 
came, and which resulted in constitutional law making America what it is? 
Of these questions Mr. Swisher is sensitively aware; one can only regret that 
he makes no greater contribution to their discussion. 

It is of interest that Field, during the frontier period of his career when 
he was supposedly acquiring that devotion to individualism which he was 
later to articulate from the Supreme Court, asserted that “to protect labor 
is the highest office of our laws,” 1 and became recognized as “ among the 
liberals, the sponsors of so-called social legislation.” * Among the multi- 
farious forces which conspired to produce the nineteenth-century American 
jurisprudence of which Field was so peculiarly the exemplar — the philosophy 





* P. 26. 2 P. 57. 
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of the frontier, the tradition of Puritanism, the natural law heritage from 
the period of constitution-making, and the rationalization afforded by Con- 
tinental speculation concerning the ends and the methods of law — was not 


the prime conspirator of all, that intoxication over the unique American expe- - 


rience in industrialization and exploitation which seems to have altered so 
radically the cast of Field’s intellect? If this be so, it may make us less confi- 
dent in viewing this American experience as merely a phase of universal 
evolution in the stages of law. 

The twentieth century is much less sure of things than the nineteenth was. 
That may itself be a mark of progress beyond the mere achievement of in- 
tellectual poise. The clue to much of Field’s thinking was fear, a fear of 
things indiscriminately branded as “ communism,” a fear perhaps first en- 
gendered by horrified observation of the sand-lot episodes in San Francisco. 
This fear was parcel of his enthusiasm for things whose destruction he feared; 
hence the crusading zeal with which he invariably sprang to the defense of 
corporate wealth. Today Field’s intemperate denunciations of all that he dis- 
approved seem as ridiculous as his conviction is irritating that his way was 
the right way. We have become less fearful of evils and more sceptical of 
cures; but that may be only because experience has taught us that the evils 
are less fearful. 

In a government of men as well as of laws each new addition to the lives 
of the Justices is to be welcomed. To appraise a biography in one breath 
on the score of its contribution to jurisprudence and judicial psychology, to 
history and biographical narration, is perhaps unreasonable. By any lesser 
standard, this volume merits praise. 

Henry M. Hart, Jr. 
Cambridge, Massachusetts. 








HANDBOOK OF THE LAW oF INSURANCE. By William Reynolds Vance. Sec- 
ond edition. St. Paul: West Publishing Co. 1930. Pp. xv, 1104. $5.00. 


Over a quarter of a century ago, the first edition of this work appeared and 
was discussed in this REview.' The conclusions of the reviewer are summed 
up in the first and almost the last line, “ This is a subject upon which recent 
books have not been very good. ... This book .. . is superior to most 
of the recent writings on insurance.” Thus, the first edition was condemned 
with faint praise. The second edition is a decided improvement, not only 
because of the wider scope which the work embraces, but also because the 
analytical treatment of the subject matter is far superior to that found in 
the earlier edition. 

The problems of life insurance, in particular, are treated with great ac- 
curacy and clarity, and the author frankly recognizes the futility of treating 
a life insurance policy as a contract of indemnity.? A very large portion of 
the work is devoted to fire insurance, and over one hundred pages are al- 
lotted to the difficult questions arising under the standard fire policy.® 





1 (1905) 18 Harv. L. Rev. 239. 
2 See Patterson, Inmsurable Interest in Lives (1918) 18 Cor. L. Rev. 381, 388, 
where the fallacy of the indemnity theory of life insurance is shown. 

* <. Se. 
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The limitations of space undoubtedly made it impossible to include a more 
complete and detailed treatment of the perplexing problems arising out of 
the pro rata clause * in the standard fire policy. 

In 1902, Professor Wambaugh stated that marine, fire, and life insurance 
“are not separate sciences, but are simply chief applications of one science 
and that consequently it is impossible to understand one of these without 
studying the other.”*> Such is not the case today. Many of the branches 
of insurance may be treated in the same textbook, not because of the number 
of general principles germane to various branches of insurance, but because 
historically they haye a common origin and the terminology is quite similar. 
Professor Vance recognizes that the courts of this country no longer rely 
upon the terminology or the analogies of marine insurance cases, and he 
devotes but thirty-five pages to the problems of that body of law. One feels 
that even this summary treatment was given only because of the historical 
importance of marine insurance, and it serves only as a very brief introduc- 
tion to this singularly complicated and difficult branch of the law. The 
second edition of Vance on the whole, however, pays little heed to the his- 
torical element in insurance and throughout the entire work the economic 
aspects of the problems are stressed. 

The problem of reinsurance has been treated rather superficially. The 
author states the distinction between a case where the direct insurer has 
become insolvent and nevertheless the reinsurer must pay in full® and a 
case where the direct insurer, though liable in full, effects a settlement with 
the claimant for less than the amount of the claim, in which case the rein- 
surer pays only the amount of the settlement.? The text would indicate that 
there is a logical distinction between the cases, which produces the difference 
in result. It seems clear, however, that, whether we call reinsurance liability 
insurance or property insurance, the difference in result is due to our desire 
to allow a windfall to the general creditors of the insolvent direct insurer, as 
compared with our prejudice against allowing a solvent direct insurer to 
recover more than he has paid out. It is to be regretted that the author 
failed to include in this connection a reference to British Dominions General 
Ins. Co., Lid. v. Duder,’ where the English court recognizes the differ- 
ence between the two situations and makes a very unconvincing attempt to 
explain it. 

The. author expands and treats more fully the problems of waiver and 
promissory estoppel. In this second edition, as well as in the first, Pro- 
fessor Vance has performed a real service in giving us a clear exposition of 
these technical doctrines. 

This is one of the Hornbook series, and “ heavy type ” is used to indicate 
the general principles at the beginning of each section. This method is of 
doubtful value in almost any kind of a legal treatise, and the law of insurance 
is particularly ill adapted for such summary analysis. The general rules‘are 





4 Ricwarps, INSURANCE (3d ed. 1909), has a very good practical treatment of 
this problem, but the absence of a case index has detracted greatly from the value 
of the work. See Reep, ADJUSTMENT OF FirE Losses (1930) 142. 

5 WamBaucH, CASES ON INSURANCE (1902) preface. 

6 Mutual Safety Ins. Co. v. Hone, 2 N. Y. 235 (1849). 

7 Tllinois Mut. Fire Ins. Co. v. Andes Ins. Co., 67 Ill. 362 (1873). 

8 [1915] 2 K. B. 394, 402. 
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subject to so many qualifications and exceptions that the opening summary 
is often either misleading or of little benefit.2 A valuable appendix contains 
some important forms, and the book has an excellent index. 


Joun J. Burns. 
Harvard Law School. 





INTERSTATE COMMERCE Acts ANNOTATED.* Prepared by and under the 
direction of Clyde B. Aitchison, Commissioner for the Interstate Com- 
merce Commission. Five volumes. Washington: United States Gov- 
ernment Printing Office. 1930. Pp. xviii, 886; iii, 887-1730; iii, 1731- 
2614; iii, 2615-3506; iii, 3507-4432. $8.75. 

Law reviews as well as other publications bear witness to the growing inter- 
est in administrative law; but those who contribute to their pages — and, in- 
deed, those who teach this subject —seem so much engrossed with the large 
problems which they encounter, especially where constitutional questions 
arise, that the lawyer whose lot it is to wrestle from day to day with the 
routine controversies that actually require solution derives little practical 
aid from their labors. For this reason the present publication will be warmly 
welcomed by those who practise before the outstanding administrative tri- 
bunal of the country, the Interstate Commerce Commission; and those who 
write and those who teach will find the volumes equally helpful, assuming, if 
it may be assumed, that they have some interest in the law in action. 

The volumes profess to be merely “ annotations ” of the Interstate Com- 
merce Act and related acts, but the work of annotation is done so exhaustively 
and with an analysis so systematic and so well thought out that the theories 
of the statutes, as developed in the decisions, are presented with clearness and 
thoroughness and with entire objectivity. 

Approximately three fourths of the text—the first three volumes, and 
about one sixth of the fourth volume — is concerned with the Interstate Com- 
merce Act. The remaining annotations, covering most of the rest of the 
fourth volume, relate to the Anti-trust Acts, the Elkins Act, the Hours-of- 
Service Act, the Inland Waterways Corporation Act, the Merchant Marine 
Act, 1920, the Packers and Stockyards Act, the Panama Canal Act, the 
Parcel Post Act, the Railway Labor Act, the Safety Appliance Acts, and 
sundry minor acts of Congress. The fifth and final volume is made up of a 
history of Interstate Commerce Commission cases which have been reviewed 
by the federal courts, a general index of laws and annotations, and, what is 
seldom included in an annotation of a statute, a table of cases. The material 
constituting the basis of the annotations is found in the decisions of the Su- 
preme Court of the United States and of the inferior federal courts, and in 
the decisions and the annual reports of the Interstate Commerce Commission. 

Throughout the publication, the practical needs of the lawyer who is con- 
cerned with an actual problem are kept in mind, and both by abundant cross- 
references and by other devices he is aided in obtaining ready access to what 
is available on any particular point. 





® See, e.g., §§ 52, 60, 77, 115, 117, 118, 120. 
* Sen. Doc. No. 166, 7oth Cong. 1st Sess. 
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As indicated, the notes are classified with a conception of logical analysis. 
For example, the notes on the requirement that charges for service rendered 
shall be reasonable, covering 326 pages, are divided under the two general sub- 
jects “ Transportation of Passengers or Property ” and “ Transmission of In- 
telligence.” The notes under the first of these subjects are classified under 12 
subheads, which are again ultimately classified under 365 final headings, with 
intermediate classifications in certain cases. Key numbering, now more or 
less generally employed in digests and law encyclopedias, is used, and ap- 
proximately 430 numbers are reserved for further expansion and additional 
classification. In like fashion, the notes on the provision prohibiting undue 
preference are classified under ten heads which are again ultimately classified 
under 122 final headings. 

The Sherman and Clayton Anti-trust Acts, and other acts related to the 
Interstate Commerce Act, are annotated in the same thorough fashion as the 
Interstate Commerce Act itself; so that the usefulness of the work extends 
substantially beyond the needs of those who specialize in practice before the 
Commission. 

The great good fortune of those who will have occasion to use this book lies 
primarily in the fact that Commissioner Aitchison, by whom and under whose 
direction the work has been done, is specially qualified for the task by years 
of participation in the administration of the Interstate Commerce Act. 
Moreover, for some years prior to undertaking this work he had been 
gathering material with a view to preparing some publication on the Interstate 
Commerce Act; consequently, when the Senate, by the so-called Hawes 
Resolution of January 28th, 1927, placed upon the Commission the duty of 
preparing these volumes, Mr. Aitchison was the logical person to be selected 
for the task. In his early professional career he had annotated the Iowa 
statutes, and his scholarly inclinations and acquaintance with the law in gen- 
eral protected him against an unconscious assumption that the Interstate 
Commerce Act and related legislation comprise all the law there is — a mental 
attitude not always absent in those who sit on tribunals like the Interstate 
Commerce Commission, or, for that matter, practise before them. 

It is a gratification to find in this government publication qualities which 
entitle it to take equal rank with the most expert work of this character pro- 
duced by publishing houses making such work a specialty. It constitutes a 
permanent and important contribution to the proper development of the law. 
It is only fitting that recognition be made of the obligation which the profes- 
sion owes to Mr. Aitchison. 

Henry Wo tr BIKE. 

Philadelphia, Pennsylvania. 
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Tue Divorce AND SEPARATION OF ALIENS IN FRANCE. By Lindell Theodore 
Bates. New York: Columbia University Press. 1929. Pp. 334. $7.00. 


Following brief introductory material on the history and nature of divorce 
and separation, the bulk of this manual is devoted to a detailed exposition 
of the French law as applicable to aliens and to the problem of the recognition - 
of French decrees in foreign countries. The book is a pioneer text in its 
field and affords a good and fairly adequate treatment of the subject matter. 
The citations, unhappily buried in parentheses in the text, are abundant, 
although apparently not exhaustive. An extensive bibliography, ae of 
French material, and a careful index round out the volume. 


How To Finp THE Law. By Fred A. Eldean. St. Paul: West Publishing Co. 
1931. Pp. xv, 782. $3.00. 


A vast quantity of valuable bibliographical data is compressed within the 
covers of this volume, the primary aim of which is the instruction of law 
students in the handling of legal materials. Probably too much space is con- 
sumed with facsimile reprints of pages from the American Digests, A. L. R., 
R. C. L., Shepard’s, etc. while the author provides a running descriptive com- 
mentary, but a more treatise-like discussion is to be found in certain chapters 
on special subjects by Professors Clifford W. Crandall, Georges F. Doriot, 
Nathan Isaacs, Henry S. Redfield, Edson R. Sunderland, and Eugene Wam- 
baugh. A bibliography of American legal material, arranged by states to 
list local statute books, reports, digests, citation books and practice books, 
will be found highly convenient for the novice. English reference material 
is collected and treated in the two concluding chapters. 


Law OrricE MANAGEMENT. Report of Special Committee on Law Office 
Management of the New York Bar Association. New York: Baker, 
Voorhis & Co. 1931. Pp. 100. $3.50. 


The information contained in this book was gathered by the Bar Associa- 
tion committee through answers to a questionnaire sent to a number of law 
offices in New York City. The result is a very useful manual. Its value is 
not limited to the extremely large and departmentalized offices —in fact, it 
does not purport to explain their more detailed ramifications — but it fur- 
nishes a sweeping view of the office organization among the average New 
York firms. Some such organization is essential to the smooth functioning 
of an office, and the suggestions proposed are of general value. Forms for 
the prompt dispatch of routine matters are set forth in the last twenty pages. 


LEZIONI DI FILOSOFIA DEL Diritto. By Giorgio del Vecchio. Rome: S. A. 
Tipografica Leonardo da Vinci. 1930. Pp. 351. 35 Lire. 


This work is modestly announced as designed for the classroom. In reality 
it transcends the limits of a school text and stands as a synthesis of the work 
of a man who for almost two decades has fought in the van of those who have 
carried into the arena of modern jurisprudence the revival of natural law. 
Essentially the book is an elaboration of ideas previously advanced in smaller 
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studies. The first part of the book is devoted to a historical survey and is 
more patently pedagogical in purpose. But all of it — both the critique of 
other systems, as well as the systematic exposition of the author’s own — 
springs from the fundamental definition: “ The philosophy of law is the dis- 
cipline which defines law in its logical universality, examines the origins and 
the general characteristics of its historical development, and values it in ac- 
cordance with the ideal of Justice derived from pure reason.” (P. 6.) 






PATENT INTERFERENCE Equity SvlIrts. 


By Emerson Stringham. Washing- 
ton: Pacot Publications. 


1930. Pp. 213. $5.00. 


The author has set himself the task of ultimately treating the whole body 
of patent law (see p. 6) and his present text deals with a limited but im- 
portant compartment of that juridical system. The equity suit for the ad- 
judication of priority of invention is increasing in prominence, and Mr. 
Stringham’s volume elucidates the subject more fully than most patent law 
textbooks and provides considerable information which is not readily avail- 
able elsewhere. The book affords little novel discussion of legal principles 
involved, nor has the author undertaken any new historical research, but 
for the practising patent lawyer the work offers a handy discussion which is 
of real value in the field covered. 






































Diz RECHTSSTELLUNG DER RUSSISCHEN HANDELSVERTRETUNGEN. By Bert- 
hold Schenk Count von Stauffenberg. Berlin: Walter de Gruyter & 
Co. 1930. Pp. 94. 


Little attention has generally been accorded to the problems of growing 
importance which involve the extraterritorial rights of immunity of the 
Soviet government’s foreign commercial agencies. In the present volume 
the author offers a lucid introductory exposition of the internal structure of 
the commercial agencies, followed by a short but valuable treatment of the 
economic bases of the Soviet government’s foreign trade monopoly and an 
outline of Soviet conceptions of international law during the present so- 
called “transitional” period. The meat of the book consists of a careful 
survey of the Russian decisions bearing upon the internal legal position of 
the commercial agencies, and an examination of the French, German, Italian, 
and Anglo-American cases relative to the position of these bodies abroad. 


SHIPPERS AND CarrRIERS. By Edgar Watkins. 
Watkins, assisted by J. Haden Alldredge. 
1930. Pp. cxii, 1258. $15.00. 


Fourth edition. By Edgar 
Atlanta: The Harrison Co. 


The author calls attention to the fact that in the ten years since the previ- 
ous edition of this work twice as many cases have been decided by the In- 
terstate Commerce Commission as in the preceding thirty-three years, and 
the Transportation Act of 1920 has been construed both by the Commission 
and the Supreme Court. (P. iii.) While incorporating much of this new 
law, the author has nevertheless been able to condense the work by nearly 
one third through the excision of material of slight relevancy and of other 
matter rendered obsolete by the Transportation Act. The result is a thor- 
oughly revised volume which, however, follows the lines of earlier editions in 
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providing a practical reference work on the law of interstate freight car- 
riage. See Thompson, Book Review of third edition (1921) 34 Harv. L. Rev. 


444. 


Die sTAATS- UND VOLKERRECHTLICHE STELLUNG BRITISCH-INDIENS. By 
Wolfgang Kraus. Leipzig: Universitatsverlag von Robert Noske. 1930. 
Pp. viii, 226. RM. 12. 


After a short survey of the development of British rule in India until the 
Government of India Act of 1915, this book gives a very careful analysis of 
India’s present legal status as a part of the British Empire. The author shows 
particularly the great difficulties arising out of the fact that India, on the one 
hand subject to the British Kingdom, is on the other hand an associate of it 
and of the Dominions, connected by the quasi-federal nature of the British 
Empire. This unique complexity is further aggravated by India’s curious 
position in international law, created originally but not solely by its member- 
ship in the League of Nations. The full familiarity of the author with the 
whole subject matter and at the same time with the highly controversial Ger- 
man theories, both on constitutional and international law, gives to this book 
special value for English and American scholars in law and jurisprudence. 


Stock WaTerING. By David L. Dodd. New York: Columbia University 
Press. 1930. Pp. vii, 333. $4.75. 


A group of faculty members of the Columbia University Schools of Law 
and Business are engaged in a study of the principles of valuation applied by 
the courts in various legal problems. Cf. Hale, Value to the Taker in Con- 
demnation Cases (1931) 31 Cox. L. Rev. 1. The present volume, emanating 
from this research, exhaustively attacks the question of valuation in the issu- 
ance of par-value stock. The author plumbs the dogma and dicta of numer- 
ous judicial decisions to discover the factual evidence relied upon by the 
courts in stock watering cases. The materials are capably analyzed, although 
the author finds few definitive conclusions to be drawn — aside from a con- 
firmation of the futility of the par-value rule. With the development of 
no-par stock, this volume shortly may seem only of historical interest; yet 
much of this watered-stock law will remain valuable as an analogy in prob- 
lems of valuation of balance sheet assets under the new laws. 





